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the Federal and Agriculture Procure-
ment Regulations contained in chap-
ters 1 and 4 of title 48 of the Code of 
Federal Regulations. 

(b) The contractor will be selected by 
FmHA or its successor agency under 
Public Law 103–354 in consultation with 
any cooperating agencies. In order to 
avoid any conflict of interest, contrac-
tors competing for the work will be re-
quired to execute a disclosure state-
ment specifying that they have no fi-
nancial or other interest in the out-
come of the project. 

(c) The Administrator will provide 
the State Director with a proposed 
scope of work for use in securing such 
professional services. 

(d) Applicants will not be required to 
pay the costs of these professional 
services. 

§§ 1940.337–1940.349 [Reserved] 

§ 1940.350 Office of Management and 
Budget (OMB) control number. 

The collection of information re-
quirements in this regulation has been 
approved by the Office of Management 
and Budget and has been assigned OMB 
control number 0575–0094. 

EXHIBIT A TO SUBPART G OF PART 1940— 
DEPARTMENTAL REGULATION 

Number: 9500–3. 
Subject: Land Use Policy. 
Date: March 22, 1983. 
OPI: Land Use Staff, Soil Conservation 

Service. 

SECTION 

1. Purpose 
2. Cancellation 
3. Policy 
4. Abbreviations 
5. Definitions 
6. Responsibilities 
7. Appendix A 

1. PURPOSE 

The Nation’s farmlands, forest lands, 
rangelands, flood plains, and wetlands are 
unique natural resources providing food, 
fiber, wood, and water necessary for the con-
tinued welfare of the people of the United 
States and protection from floods. Each 
year, large amounts of these lands are con-
verted to other uses. Continued conversion of 
the Nation’s farmlands, forest lands, and 
rangelands may impair the ability of the 
United States to produce sufficient food, 
fiber, and wood to meet domestic needs and 

the demands of export markets. Continued 
conversion of the Nation’s wetlands may re-
duce the availability of adequate supplies of 
suitable-quality water, indigenous wildlife 
species, and the productive capacity of the 
Nation’s fisheries. Continued encroachments 
on flood plains decrease the natural flood- 
control capacity of these land areas, create 
needs for expensive manmade flood-control 
measures and disaster-relief activities, and 
endanger both lives and property. 

Land use allocation decisions are matters 
of concern to USDA. Decisions concerning 
land use arise from needs to accommodate 
needed growth and development; prevent un-
warranted and costly sprawl; avoid unwar-
ranted conversion of farm, range, and forest 
lands and wetlands from existing uses and 
unwarranted encroachment on flood plains; 
maintain and enhance agricultural and for-
est production capabilities; maintain wild-
life, fish, and seafood habitat; provide or im-
prove community services and facilities; as-
sure appropriate environmental quality; and 
assure adequate supplies of suitable-quality 
water. These needs are highly inter-
dependent and often compete with each 
other for the limited supply of available land 
and water. 

It is Departmental policy to promote land 
use objectives responsive to current and 
long-term economic, social, and environ-
mental needs. This policy recognizes the 
rights and responsibilities of State and local 
governments for regulating the uses of land 
under their jurisdiction. It also reflects the 
Department’s responsibility to (a) assure 
that the United States retains a farm, range, 
and forest land base sufficient to produce 
adequate supplies, at reasonable production 
costs of high-quality food, fiber, wood, and 
other agricultural products that may be 
needed; (b) assist individual landholders and 
State and local governments in defining and 
meeting needs for growth and development 
in such ways that the most productive farm, 
range, and forest lands are protected from 
unwarranted conversion to other uses; and 
(c) assure appropriate levels of environ-
mental quality. 

In accordance with the authority con-
tained in 7 U.S.C. 1010 and 7 U.S.C. 2204 and 
consistent with 7 CFR 2.19(f) and provisions 
of the Farmland Protection Policy Act, Sub-
title I, Title XV, Pub. L. 97–98, the Depart-
ment sets forth this statement of policy on 
land use. 

2. CANCELLATIONS 

This regulation supersedes Secretary’s 
Memorandum 9500–2 dated March 10, 1982. 

3. POLICY 

Federal agencies, in implementing pro-
grams, make decisions that affect current 
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and potential uses of land. The Department 
will: 

a. Promote and support planning proce-
dures that allow landholders, interest 
groups, and State and local governments to 
have input at all appropriate stages of the 
decisionmaking process for public projects, 
programs, or activities; that recognize the 
rights and responsibilities of landholders in 
making private land use decisions; and that 
recognize the responsibility of governments 
in influencing how land may be used to meet 
public needs. 

b. Assure that programs of the agencies 
within the Department discourage the un-
warranted conversion to other uses of prime 
and unique farmlands, farmlands of state-
wide or local importance, and prime range-
lands, as defined in appendix A; the unwar-
ranted alteration of wetlands or flood plains; 
or the unwarranted expansion of the periph-
eral boundaries of existing settlements. 

c. Manage both its land use-related pro-
grams and USDA-administered land in such 
manner as to (1) demonstrate leadership in 
meeting short- and long-term needs for 
growth and development, while assuring ade-
quate supplies of needed food, fiber, and for-
est products; (2) assure appropriate levels of 
environmental quality and adequate supplies 
of water; and (3) discourage unwarranted ex-
pansion of peripheral boundaries of existing 
settlements. Whenever practicable, manage-
ment of USDA-administered lands shall be 
coordinated with the management of adja-
cent private and other public lands. 

d. Conduct multidisciplinary land use re-
search and education programs responsive to 
identified State, local, and national needs 
and, when requested, assist State and local 
governments, citizens groups, and individual 
landholders in determining a alternative 
land use values, thereby enabling local offi-
cials to make judicious choices to meet 
growth and development needs and to pro-
tect the community’s farm- and forest-re-
lated economic base. 

e. Assist landowners and State and Federal 
agencies in the reclamation of abandoned 
surface-mined lands. This reclamation will 
help eliminate safety, health, and environ-
mental problems. 

f. Assist in planning for the extraction of 
coal and other nonrenewable resources in 
such manner as to facilitate restoration. 
This restoration would reestablish or en-
hance food, fiber, or forest productivity or 
contribute to other beneficial uses of the 
land as mining is completed in defined areas 
as sites. 

g. Advocate among Federal agencies: 
(1) The retention of important farmlands, 

rangelands, forest lands, and wetlands, when-
ever proposed conversions to other uses (a) 
are caused or encouraged by actions or pro-
grams of a Federal agency or (b) require li-
censing or approval by a Federal agency, un-

less other needs clearly override the benefits 
derived from retention of such lands; and 

(2) Actions that reduce the risk of flood 
loss and soil erosion; that minimize impacts 
of floods on human safety, health, and wel-
fare; that preserve natural flood-control and 
other beneficial functions and values of wet-
lands and flood plains; and that reduce fu-
ture need for expensive manmade flood-con-
trol systems, disaster-relief assistance, or 
Federal rehabilitation assistance in the 
event of flooding. 

4. ABBREVIATIONS 

USDA—U.S. Department of Agriculture. 
NRE—Natural Resources and Environment 

Committee. 

5. DEFINITIONS 

Complete definitions for the terms farm-
lands, forest lands, rangelands, wetlands, and 
flood plains are found in appendix A. 

6. RESPONSIBILITIES 

a. The Office of the Secretary is respon-
sible for (1) encouraging, assisting, and co-
ordinating efforts of other Federal depart-
ments and agencies to implement policies 
and procedures supportive of the objectives 
of this regulation; (2) resolving issues and 
acting on recommendations raised to the 
Secretary’s Policy and Coordination Council 
by the Departmental committees; and (3) 
raising unresolved issues and recommending 
actions to the appropriate Cabinet Council. 

b. The NRE Committee, created under the 
Secretary’s memorandum dated July 22, 1981, 
will provide departmentwide leadership for 
the implementation of this policy statement. 
In implementing this policy, the NRE Com-
mittee will: 

(1) Recommend Departmental guidelines to 
the Secretary and schedule reviews of each 
agency’s procedures for implementation; 

(2) Monitor implementation of this policy; 
(3) Encourage, support, and provide guid-

ance to State- and local-level USDA commit-
tees in implementing this policy; 

(4) Coordinate the work of USDA agencies 
in carrying out the provisions of this regula-
tion; and 

(5) Advise the Secretary annually as to 
progress and problems encountered. 

c. Each USDA agency will review and 
make the necessary administrative changes 
in existing and proposed rules, regulations, 
guides, practices, or policies and propose 
needed legislative changes to bring agency 
programs into compliance with the provi-
sions of this regulation. 

d. Each USDA agency having programs 
that will be affected by this regulation shall 
develop implementing procedures, consistent 
with the guidelines provided by the NRE 
Committee, and shall provide to all offices of 
the agency copies of this policy statement, 
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1 7 CFR 657.5. 

Departmental guidelines, and agency proce-
dures to implement this policy. 

e. USDA agencies will encourage State and 
local governments and individual land-
holders to retain important farmlands, 
rangelands, forest lands, and wetlands and to 
avoid encroachments on flood plains when 
practicable alternatives exist to meet devel-
opmental needs. Appropriate agencies will 
assist State and local governments, citizens 
groups, and individual landholders in identi-
fying options and determining alternative 
land use values as the basis for making judi-
cious choices in meeting growth and develop-
ment needs. 

f. USDA agencies will encourage other Fed-
eral, State, and local government agencies 
to exchange information on plans or projects 
that may impact on important farmlands, 
rangelands, forest lands, wetlalds, or flood 
plains and to involve appropriate USDA 
agencies early in the planning process. 
USDA agencies will participate in a timely 
manner at appropriate stages in the planning 
process on Federal or federally assisted 
projects or activities when requested. Where 
opportunity for such participation is not 
forthcoming, the Department may intercede, 
consistent with policy contained in this reg-
ulation, at appropriate stages in the deci-
sionmaking process through review and com-
ments on plans, as provided for in authorized 
administrative review procedures for such 
projects, activities, or actions. 

g. When land held either in public or pri-
vate ownership will be directly affected by 
USDA actions, the implementing agency will 
notify the affected landholders at the ear-
liest time practicable of the proposed action 
and provide such landholders an opportunity 
to review the elements of the action and to 
comment on the action’s feasibility and al-
ternatives to it. 

h. Agencies of USDA will assure that their 
actions, investments, and programs on non- 
Federal lands will conform, to the extent 
practicable, with the uses permitted under 
land use regulations adopted by State or 
local governments. 

i. When land use regulations or decisions 
are inconsistent with USDA policies and pro-
cedures for the protection of important 
farmlands, rangelands, forest lands, wet-
lands, or flood plains, USDA agencies shall 
not assist in actions that would convert 
these lands to other uses or encroach upon 
flood plains, unless (1) there is a dem-
onstrated, significant need for the project, 
program, or facility, and (2) there are no 
practicable alternative actions or sites that 
would avoid the conversion of these lands or, 
if conversion is unavoidable, reduce the 
number of acres to be converted or en-
croached upon directly and indirectly. 

7. APPENDIX A—DEFINITIONS 

The following definitions apply to this De-
partmental Regulation. 

1. IMPORTANT FARMLANDS 1 

a. Prime Farmlands 1 

(1) General Criteria. Prime farmland is land 
that has the best combination of physical 
and chemical characteristics for producing 
food, feed, forage, fiber, and oilseed crops 
and is also available for these uses (the land 
could be cropland, pastureland, rangeland, 
forest land, or other land, but not urban 
built-up land or water). It has the soil qual-
ity, growing season, and moisture supply 
needed to produce, economically, sustained 
high yields of crops when treated and man-
aged, including water management, accord-
ing to acceptable farming methods. In gen-
eral, prime farmlands have an adequate and 
dependable water supply from precipitation 
or irrigation, a favorable temperature and 
growing season, acceptable acidity or alka-
linity, acceptable salt and sodium content, 
and few or no rocks. They are permeable to 
water and air. Prime farmlands are not ex-
cessively erodible or saturated with water 
for a long period of time, and they either do 
not flood frequently or are protected from 
flooding. Examples of soils that qualify as 
prime farmland are Palouse silt loam, 0- to 7- 
percent slopes; Brookston silty clay loam, 
drained; and Tama silty clay loam, 0- to 5- 
percent slopes. 

(2) Specific Criteria. Prime farmlands must 
meet all the following criteria. Terms used 
in this section are defined in these USDA 
publications: ‘‘Soil Taxonomy, Agriculture 
Handbook 436,’’ ‘‘Soil Survey Manual, Agri-
culture Handbook 18,’’ ‘‘Rainfall-Erosion 
Losses from Cropland, Agriculture Handbook 
282,’’ ‘‘Wind Erosion Forces in the United 
States and Their Use in Predicting Soil Loss, 
Agriculture Handbook 346,’’ and ‘‘Saline and 
Alkali Soils, Agriculture Handbook 60.’’ 

(a) The soils have: 
1. Aquic, udic, ustic, or xeric moisture re-

gimes and sufficient available water capac-
ity within a depth of 40 inches, or in the root 
zone (root zone is the part of the soil that is 
penetrated by plant roots) if the root zone is 
less than 40 inches deep, to produce the com-
monly grown cultivated crops (cultivated 
crops include but are not limited to grain, 
forage, fiber, oilseed, sugar beets, sugarcane, 
vegetables, tobacco, orchard, vineyard, and 
bush fruit crops) adapted to the region in 7 
or more years out of 10; or 

2. Xeric or ustic moisture regimes in which 
the available water capacity is limited, but 
the area has a developed irrigation water 
supply that is dependable (a dependable 
water supply is one in which enough water is 
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1 See footnote 1 on previous page. 
2 Prime Forest Land Definition and Cri-

teria, U.S. Forest Service, May 26, 1977. 

available for irrigation in 8 out of 10 years 
for the crops commonly grown) and of ade-
quate quality; or 

3. Acidic or torric moisture regimes, and 
the area has a developed irrigation water 
supply that is dependable and of adequate 
quality; and 

(b) The soils have a temperature regime 
that is frigid, mesic, thermic, or 
hyperthermic (pergelic and cryic regimes are 
excluded). These are soils that, at a depth of 
20 inches, have a mean annual temperature 
higher than 32 degrees Fahrenheit. In addi-
tion, the mean summer temperature at this 
depth in soils with an 0 horizon is higher 
than 47 degrees Fahrenheit; in soils that 
have no 0 horizon, the mean summer tem-
perature is higher than 59 degrees Fahr-
enheit; and 

(c) The soils have a pH between 4.5 and 8.4 
in all horizons within a depth of 40 inches or 
in the root zone if the root zone is less than 
40 inches deep; and 

(d) The soils either have no water table or 
have a water table that is maintained at a 
sufficient depth during the cropping season 
to allow cultivated crops common to the 
area to be grown; and 

(e) The soils can be managed so that in all 
horizons within a depth of 40 inches or in the 
root zone if the root zone is less than 40 
inches deep, during part of each year the 
conductivity of the saturation extract is less 
than 4 mmhoc/cm and the exchangeable so-
dium percentage is less than 15; and 

(f) The soils are not flooded frequently dur-
ing the growing season (less often than once 
in 2 years); and 

(g) The product of K (erodibility factor) 
times the percent slope is less than 2.0, and 
the product of I (soils erodibility) times C 
(climatic factor) does not exceed 60; and 

(h) The soils have a permeability rate of at 
least 0.06 inch per hour in the upper 20 
inches, and the mean annual soil tempera-
ture at a depth of 20 inches is less than 59 de-
grees Fahrenheit or higher; and 

(i) Less that 10 percent of the surface layer 
(upper 6 inches) in these soils consists of 
rock fragments coarser than 3 inches. 

b. Unique Farmland 1 

(1) General Criteria. Unique farmland is land 
other than prime farmland that is used for 
the production of specific high-value food 
and fiber crops. It has the special combina-
tion of soil quality, location, growing season, 
and moisture supply needed to produce, eco-
nomically, sustained high-quality and/or 
high yields of a specific crop when treated 
and managed according to acceptable farm-
ing methods. Examples of such crops are cit-
rus, tree nuts, olives, cranberries, fruit, and 
vegetables. 

(2) Specific Characteristics. Unique farmland 
is used for a specific high-value food or fiber 
crop. It has a moisture supply that is ade-
quate for the specific crop; the supply is 
from stored moisture, precipitation, or a de-
veloped irrigation system. It combines favor-
able factors of soil quality, growing season, 
temperature, humidity, air drainage, ele-
vation, aspect, or other conditions, such as 
nearness to market, that favor the growth of 
a specific food or fiber crop. 

c. Additional Farmland of Statewide 
Importance 1 

This is land, in addition to prime and 
unique farmlands, that is of statewide impor-
tance for the production of food, feed, fiber, 
forage, and oilseed crops. Criteria for defin-
ing and delineating this land are to be deter-
mined by the appropriate State agency or 
agencies. Generally, additional farmlands of 
statewide importance include those that are 
nearly prime farmland and that economi-
cally produce high yields of crops when 
treated and managed according to acceptable 
farming methods. Some may produce as high 
a yield as prime farmlands if conditions are 
favorable. In some States, additional farm-
lands of statewide importance may include 
tracts of land that have been designated for 
agriculture by State law. 

d. Additional Farmland of Local Importance 1 

In some local areas, there is concern for 
certain additional farmlands for the produc-
tion of food, feed, fiber, forage, and oilseed 
crops, even though these lands are not iden-
tified as having national or statewide impor-
tance. Where appropriate, these lands are to 
be identified by the local agency or agencies 
concerned. 

2. PRIME FOREST LANDS 2 

Because of the multiple use of forested 
lands, several categories, e.g., timber, wild-
life, and recreation, may be developed. For 
purposes of this regulation only, the fol-
lowing timberland definitions will apply. 

a. Prime Timberland 2 

Prime timberland is land that has soil ca-
pable of growing wood at the rate of 85 cubic 
feet or more/acre/year (at culmination of 
mean annual increment) in natural stands 
and is not in urban or built-up land uses or 
water. Generally speaking, this is land cur-
rently in forest, but does not exclude quali-
fying lands that could realistically be re-
turned to forest. Delineation of these lands 
will be in accordance with national criteria. 
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3 Definitions contained in Executive Orders 
11988 and 11990. 

4 USDA proposed definition for 
intradepartmental use only. 

b. Unique Timberland 2 

Unique timberlands are lands that do not 
qualify as prime timberland on the basis of 
producing less than 85 cubic feet/acre/year, 
but are growing sustained yields of specific 
high-value species or species capable of pro-
ducing specialized wood products under a sil-
vicultural system that maintains soil pro-
ductivity and protects water quality. Delin-
eation of these lands will be in accordance 
with national criteria. 

c. Timberland of Statewide Importance 2 

This is land, in addition to prime and 
unique timberlands, that is of statewide im-
portance for the growing of wood. Criteria 
for defining and delineating these lands are 
to be determined by State forestry planning 
committees or appropriate State organiza-
tions. 

d. Timberlands of Local Importance 2 

In some local areas, there is concern for 
certain additional forest lands for the grow-
ing of wood, even though these lands are not 
identified as having national or statewide 
importance. Where appropriate, these lands 
are to be identified by a local agency or 
agencies concerned. 

3. WETLANDS 3 

Wetlands are those areas that are inun-
dated by surface or ground water with a fre-
quency sufficient to support and, under nor-
mal circumstances, do or would support a 
prevalence of vegetative or aquatic life that 
requires saturated or seasonally saturated 
soil conditions for growth and reproduction. 
Wetlands generally include swamps, 
marshes, bogs, and similar areas, such as 
sloughs, potholes, wet meadows, river over-
flows, mudflats, and natural ponds. 

4. FLOOD PLAINS 3 

The term flood plain means the lowland 
and relatively flat areas adjoining inland and 
coastal waters, including floodprone areas of 
offshore islands, including, at a minimum, 
those that are subject to a 1-percent or 
greater chance of flooding in any given year. 

5. PRIME RANGELAND 4 

Prime rangeland is rangeland which, be-
cause of its soil, climate, topography, vege-
tation, and location, has the highest quality 
or value for grazing animals. The (potential) 
natural vegetation is palatable, nutritious, 
and available to the kinds of herbivores com-
mon to the area. 

EXHIBIT B TO SUBPART G OF PART 1940— 
DEVELOPMENT AND IMPLEMENTATION 
OF NATURAL RESOURCE MANAGE-
MENT GUIDE 

1. The State Director shall complete the 
natural resource management guide within 
12 months from the effective date of this sub-
part and issue the guide as a State supple-
ment after prior approval by the Adminis-
trator. A summary of the basic content, pur-
poses, and uses of the guide is contained in 
§ 1940.305 of this subpart. The guide shall be 
prepared in draft form and be provided for re-
view and comment to USDA agencies, appro-
priate Federal and State agencies, State and 
regional review agencies assigned the 
consulation requirements of Executive Order 
12372, as well as interested localities, groups, 
and citizens. Also at least one public infor-
mation meeting shall be held on the draft 
which shall be followed by a 30-day period for 
the submission of public comments. Public 
notification of this meeting shall be made in 
the same manner as the notification process 
for a scoping meeting. (See § 1940.320(c) of 
this subpart). Additionally, the public shall 
be informed that copies of the draft guide 
will be made available from the State Office 
upon request. After completion of this public 
review, the draft will be revised as necessary 
in light of the comments received and pro-
vided as a final draft State Supplement to 
the Administrator for review and approval. 
Any concerns and comments of the Adminis-
trator will be addressed by the State Direc-
tor and the guide completed. Upon the Ad-
ministrator’s approval and the fulfillment of 
the requirements of paragraph 4. of this ex-
hibit, the natural resource management 
guide shall then become part of any program 
investment strategies developed by the State 
Director for the purpose of addressing the 
rural needs of the State. Although a 12- 
month period has been established for the 
completion of a natural resource manage-
ment guide, this deadline is not to be con-
strued as curtailing or postponing the imple-
mentation of existing environmental laws, 
regulations, Executive orders or the Depart-
mental Regulation 9500–3, Land Use Policy, 
with respect to individual project reviews, 
nor giving anyone any rights or claims with 
respect to the completion or content of the 
guide. 

2. The natural resource management guide 
needs to be developed in full recognition of 
its role as an internal Agency planning tool 
and with sensitivity to the Agency’s mission. 

3. After the Administrator approves the 
natural resource management guide, it will 
become effective 4 months from that date. 
This interim period shall be used to inform 
local, State, and Federal agencies, localities, 
organizations, and interested citizens of the 
content of the guide. In this manner, those 
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parties intending to seek FmHA or its suc-
cessor agency under Public Law 103–354 as-
sistance or to coordinate FmHA or its suc-
cessor agency under Public Law 103–354 as-
sistance programs with their own programs 
will be able to gain for their planning needs 
an understanding of our guide. 

4. Completed natural resource manage-
ment guides shall be reviewed every 2 years 
and updated by the State Director to reflect 
newly identified geographical areas of con-
cern or policy revisions at the lational, 
State, regional or local level. They will also 
be revised, as necessary, through appropriate 
guidance from the Administrator. Revisions 
shall be transmitted to the Administrator 
for postapproval and shall be considered ap-
proved if either no comments are raised by 
the Administrator within 30 days of receipt 
of the State Director’s transmittal letter or 
the administrator specifically approves them 
before the 30 days expire. Public review of a 
revision will not be required. However, if in 
the opinion of the State Director the pro-
posed revision will substantially change the 
previously adopted natural resource manage-
ment guide, a public review shall be con-
ducted of the revision in the same manner as 
that described in paragraph 1 of this exhibit 
for the development of the original guide. 
Such review shall occur prior to the trans-
mittal of the revision to the Administrator. 
If the State Director believes that at the ex-
piration of any 2-year review period there is 
need to update the guide, a statement to this 
effect shall be filed with the Administrator. 

5. The foundation for the natural resource 
management guide is the identification of 
the types of land uses or environmental fac-
tors deserving attention and their geo-
graphical location within the State. An in-
ventory or listing shall be developed, there-
fore, of the important land uses within the 
State. This inventory will be accomplished 
by assembling existing data and information 
compiled by those Federal, State, and local 
agencies that have jurisdiction or expertise 
regarding the land uses or environmental 
factors. At a minimum, the inventory shall 
consist of available documents, listings, 
maps, or graphic materials describing the lo-
cation of the following: 

a. National Register of Historic Places to 
include monthly supplements as designated 
by the Department of the Interior (DOI), and 
the State Historic Preservation Plans. This 
list is issued as a State supplement to sub-
part F or part 1901 of this chapter; 

b. Rivers designated as part of the Wild 
and Scenic Rivers System and rivers under 
study for inclusion in the system, as pub-
lished by DOI; 

c. Important farmlands; 
d. Prime rangelands. 
e. Prime forestlands; 
f. Wetland inventory; 

g. Floodplain inventory as issued by the 
Federal Emergency Management Adminis-
tration; 

h. Endangered Species and Critical Habi-
tats as listed or proposed for listing by the 
Department of Commerce (DOC) and DOI; 

i. Sole source aquifer recharge areas as 
designated by the Environmental Protection 
Agency (EPA); 

j. Air Quality Control Regions as des-
ignated by EPA; 

k. National Registry of Natural Land-
marks at published by DOI; 

l. Coastal Barrier Resources System; 
m. State inventories or planning docu-

ments identifying important land uses, par-
ticularly those not covered by the above 
items, such as wildlife refuges, important 
habitats, and areas of high water quality, or 
scenic or recreational value; 

n. Agricultural districts or other similar 
zoning classifications for agricultural land 
protection; and 

o. Coastal Zone Management Areas. 
6. The Administrator shall be responsible 

for assisting State Directors in obtaining 
listings and inventories of resources pro-
tected by Federal statutes and regulations. 
The State Director has the responsibility for 
assembling documents on important envi-
ronmental resources or areas identified in 
State and substate laws, regulations, plans, 
and policies. 

7. Development of the inventory by the 
State Director will require consultation and 
assistance from a variety of agencies and ex-
perts. This consultation should begin with 
Department agencies and be accomplished 
through appropriate, State-level USDA com-
mittees. The objective should be to deter-
mine the land classification data that has 
been compiled and that which is in the proc-
ess of being compiled either by USDA agen-
cies or their counterparts at the state level. 
The Memorandum of Understanding exe-
cuted in May 1979 between the Soil Conserva-
tion Service (SCS) and FmHA or its suc-
cessor agency under Public Law 103–354 
should be utilized as the basis for seeking 
SCS’s assistance in this data collection ef-
fort. (See FmHA Instruction 2000–D, exhibit 
A, which is available in any FmHA or its 
successor agency under Public Law 103–354 
Office.) Direct contacts should then be made 
with State agencies, in particular with the 
appropriate office of State planning, to de-
termine the availability of State inventories 
and State land use policies and priorities. 
Similar discussions should be held with sub-
state regional planning agencies and clear-
inghouses with assistance being provided in 
this effort by District Directors. County Su-
pervisors shall contact local officials and 
shall be responsible for being familiar with 
and for assembling similar inventories, land 
use policies, or protective requirements de-
veloped by the local government agencies 
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1 See special procedures in item 3 of this 
exhibit if the existing structure or real prop-
erty is located in a floodplain or wetland. 

within the supervisor’s territorial jurisdic-
tion. 

8. Another important element of the nat-
ural resource management guide shall be the 
examination of any major environmental im-
pacts on the State or a substate area result-
ing from the cumulative effects of FmHA or 
its successor agency under Public Law 103– 
354-assisted project over the last several 
years. In this examination, particular em-
phasis should be given to the cumulative im-
pacts of water resource projects such as irri-
gation systems. This should be done in con-
sultation with experts within the appro-
priate State agencies and the U.S. Geological 
Survey. The housing programs should also be 
given a particular emphasis with respect to 
their cumulative impacts. More detailed 
guidance on the accomplishment of this cu-
mulative impact section of the natural re-
source management guide, as well as the 
overall content of the guide, shall be pro-
vided by the Administrator. In preparing the 
State’s natural resource management guide 
and in assembling inventories of critical re-
sources, Agency staff should not lose sight of 
the basic purposes of this effort. The devel-
opment of lengthy and complex guides and 
the amassing of huge inventories is not our 
goal. In the end, the material must be use-
able and serve as a tool for better decision-
making. The basic purposes of this guide and 
inventory, then, are to provide a basis for de-
veloping comprehensive, statewide, rural de-
velopment investment strategies that (i) do 
not conflict with Federal, State, and local 
mandates to preserve and protect important 
land and environmental resources, (ii) that 
do not create short- or long-term develop-
ment pressures which would lead to the un-
necessary conversion of these resources, and 
(iii) which effectively support and enhance 
Federal, State, and local plans to preserve 
these resources. 

EXHIBIT C TO SUBPART G OF PART 1940— 
IMPLEMENTATION PROCEDURES FOR 
THE FARMLAND PROTECTION POLICY 
ACT; EXECUTIVE ORDER 11988, 
FLOODPLAIN MANAGEMENT; EXECU-
TIVE ORDER 11990, PROTECTION OF 
WETLANDS; AND DEPARTMENTAL 
REGULATION 9500–3, LAND USE POL-
ICY 

1. Background. The Subtitle I of the Agri-
culture and Food Act of 1981, Pub. L. 97–98, 
created the Farmland Protection Policy Act. 
The Act requires the consideration of alter-
natives when an applicant’s proposal would 
result in the conversion of important farm-
land to nonagricultural uses. The Act also 
requires that Federal programs, to the ex-
tent practicable, be compatible with State, 
local government, and private programs and 
policies to protect farmland. The Soil Con-

servation Service (SCS), as required by the 
Act, has promulgated implementation proce-
dures for the Act at 7 CFR part 658 which are 
hereafter referred to as the SCS rule. This 
rule applies to all federal agencies. The De-
partmental Regulation 9500–3, Land Use Pol-
icy (the Departmental Regulation), also re-
quires the consideration of alternatives but 
is much broader than the Act in that it ad-
dresses the conversion of land resources 
other than farmland. The Departmental Reg-
ulation is included as exhibit A to this sub-
part and affects only USDA agencies. For ad-
ditional requirements that apply to some 
Farmer Program loans and guarantees and 
loans to an Indian Tribe or Tribal Corpora-
tion and that cover the conservation of wet-
lands and highly erodible land, see exhibit M 
of this subpart. 

2. Implementation. Each proposed lease or 
disposal of real property by FmHA or its suc-
cessor agency under Public Law 103–354 and 
application for financial assistance or sub-
division approval will be reviewed to deter-
mine if it would result in the conversion of 
a land resource addressed in the Act, Execu-
tive Orders, or Departmental Regulation and 
as further specified below. Those actions 
that are determined to result in the lease, 
disposal or financing of an existing farm, res-
idential, commercial or industrial property 
with no reasonably foreseeable change in 
land use and those actions that solely in-
volve the renovation of existing structures 
or facilities would require no further review.1 
Since these actions have no potential to con-
vert land uses, this finding would simply be 
made by the preparer in completing the envi-
ronmental assessment for the action. Also, 
actions that convert important farmland 
through the construction of on-farm struc-
tures necessary for farm operations are ex-
empt from the farmland protection provi-
sions of this exhibit. For other actions, the 
following implementation steps must be 
taken: 

a. Determine whether important land re-
sources are involved. The Act comes into 
play whenever there is a potential to affect 
important farmland. The Departmental Reg-
ulation covers important farmland as well as 
the following land resources: prime forest 
land, prime rangeland, wetlands and 
floodplains. Hereafter, these land resources 
are referred to collectively as important 
land resources. Definitions for these land re-
sources are contained in the appendix to the 
Departmental Regulation. The SCS rule also 
defines important farmland for purposes of 
the Act. Since the SCS’s definition of prime 
farmland differs from the Departmental Reg-
ulation’s definition, both definitions must be 
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used and if either or both apply, the provi-
sions of this exhibit must be implemented. It 
is important to note the definition of impor-
tant farmland in both the SCS rule and the 
Departmental Regulation because it includes 
not only prime and unique farmland but ad-
ditional farmland that has been designated 
by a unit of State or local government to be 
of statewide or local importance and such 
designation has been concurred in by the 
Secretary acting through SCS. In completing 
the environmental assessment or Form 
FmHA or its successor agency under Public 
Law 103–354 1940–22, ‘‘Environmental Check-
list For Categorical Exclusions,’’ the pre-
parer must determine if the project is either 
located in or will affect one or more of the 
land resources covered by the SCS rule or 
the Departmental Regulation. Methods for 
determining the location of important land 
resources on a project-by-project basis are 
discussed immediately below. As reflected 
several times in this discussion, SCS per-
sonnel can be of great assistance in making 
agricultural land and natural resource eval-
uation, particularly when there is no readily 
available documentation of important land 
resources within the project’s area of envi-
ronmental impact. It should be remembered 
that FmHA or its successor agency under 
Public Law 103–354 and SCS have executed a 
Memorandum of Understanding in order to 
facilitate site review assistance. (See FmHA 
Instruction 2000–D, exhibit A, available in 
any FmHA or its successor agency under 
Public Law 103–354 office.) 

(1) Important Farmland, Prime Forest Land, 
Prime Rangeland—The preparer of the envi-
ronmental review document will review 
available SCS important farmland maps to 
determine if the general area within which 
the project is located contains important 
farmland. Because of the large scale of the 
important farmland maps, the maps should 
be used for general review purposes only and 
not to determine if sites of 40 acres or less 
contain important farmland. If the general 
area contains important farmland or if no 
important farmland map exists for the 
project area, the preparer of the environ-
mental review will request SCS’s opinion on 
the presence of important farmland by com-
pleting Form AD–1006, ‘‘Farmland Conver-
sion Impact Rating,’’ according to its in-
structions, and transmitting it to the SCS 
local field office having jurisdiction over the 
project area. This request will also indicate 
that SCS’s opinion is needed regarding the 
application to the project site of both defini-
tions of prime farmland, the one contained 
within its rule and the one contained within 
the Departmental Regulation. SCS’s opinion 
is controlling with respect to the former def-
inition and advisory with respect to the lat-
ter. No request need be sent to SCS for an 
action meeting one of the exemptions con-
tained in item number 2 of this exhibit. 

(2) Floodplain—Review the most current 
Flood Insurance Rate Map or Flood Insur-
ance Study issued for the project area by the 
Federal Emergency Management Adminis-
tration (FEMA). Information on the most 
current map available or how to obtain a 
map free of charge is available by calling 
FEMA’s toll free number 800–638–6620. When 
more specific information is needed on the 
location of a floodplain, for example, the 
project site may be near the boundary of a 
floodplain; or for assistance in analyzing 
floodplain impacts, it is often helpful to con-
tact FEMA’s regional office staff. Exhibit J 
of this subpart contains a listing of these re-
gional offices and the appropriate telephone 
numbers. 

If a FEMA floodplain map has not been 
prepared for a project area, detailed assist-
ance is normally available from the fol-
lowing agencies: The U.S. Fish and Wildlife 
Service (FWS), SCS, Corps of Engineers, U.S. 
Geological Survey (USGS), or appropriate re-
gional or State agencies established for flood 
prevention purposes. 

(3) Wetlands—FWS is presently preparing 
wetland maps for the nation. Each FWS re-
gional office has a staff member called a 
Wetland Coordinator. These individuals can 
provide updated information concerning the 
status of wetland mapping by FWS and infor-
mation on State and local wetland surveys. 
Exhibit K of this subpart contains a listing 
of Wetland Coordinators arranged by FWS 
regional office and geographical area of ju-
risdiction. If the proposed project area has 
not been inventoried, information can be ob-
tained by using topographic and soils maps 
or aerial photographs. State-specific lists of 
wetland soils and wetland vegetation are 
also available from the FWS Regional Wet-
land coordinators. A site visit can disclose 
evidence of vegetation typically associated 
with wetland areas. Also, the assistance of 
FWS field staff in reviewing the site can 
often be the most effective means. Because 
of the unique wetland definition used in ex-
hibit M of this subpart, SCS wetland deter-
minations are required for implementing the 
wetland conservation requirements of that 
exhibit. 

b. Findings (1) Scope—Although informa-
tion on the location and the classification of 
important land resources should be gathered 
from appropriate expert sources, as well as 
their views on possible ways to avoid or re-
duce the adverse effects of a proposed con-
version, it must be remembered that it is 
FmHA or its successor agency under Public 
Law 103–354’s responsibility to weigh and 
judge the feasibility of alternatives and to 
determine whether any proposed land use 
change is in accordance with the implemen-
tation requirements of the Act and the De-
partmental Regulation. Consequently, after 
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2 When the action involves the disposal of 
real property determined not suitable for 
disposition to persons eligible for FmHA or 
its successor agency under Public Law 103– 
354’s financial assistance programs, the con-
sideration of alternatives is limited to those 
that would result in the best price. 

reviewing as necessary, the project site, ap-
plicable land classification data, or the re-
sults of consultations with appropriate ex-
pert agenices, the FmHA or its successor 
agency under Public Law 103–354 preparer 
must determine, as the second implementa-
tion step, whether the applicant’s proposal: 

(a) Is compatible with State, unit or local 
government, and private programs and poli-
cies to protect farmland; and 

(b) Either will have no effect on important 
land resources; or 

(c) If there will be a direct or indirect con-
version of such a resource, (i) whether prac-
ticable alternatives exist to avoid the con-
version; and 

(d) If there are no alternatives, whether 
there are practicable measures to reduce the 
amount of the conversion. 

(2) Determination of No Effect— If the pre-
parer determines that there is no potential 
for conversion and that the proposal is com-
patible, this determination must be so docu-
mented in the environmental assessment for 
a Class II action or the appropriate compli-
ance blocks checked in the Class I assess-
ment or Checklist for Categorical Exclusions 
based on whichever document is applicable 
to the action being reviewed. 

(3) Determination of Effect or Incompati-
bility— Whenever the preparer determines 
that an applicant’s proposal may result in 
the direct or indirect conversion of an impor-
tant land resource or may be incompatible 
with State, unit of local government, or pri-
vate programs and policies to protect farm-
land, the following further steps must be 
taken. 

(a) Search for Practicable Alternatives 2—In 
consultation with the applicant and the in-
terested public, the preparer will carefully 
analyze the availability of practicable alter-
natives that avoid the conversion or incom-
patibility Possible alternatives include: 

(i) The selection of an alternative site; 
(ii) The selection of an alternative means 

to meet the applicant’s objectives; or 
(iii) The denial of the application, i.e., the 

no-action alternative. 
When the resource that may be converted 

is important farmland, the preparer will fol-
low the Land Evaluation and Site Assess-
ment (LESA) point system contained within 
the SCS rule in order to evaluate the feasi-
bility of alternatives. When the proposed site 
receives a total score of less than 160 points, 
no additional sites need to be evaluated. 
Rather than use the SCS LESA point sys-

tem, the State Director has the authority to 
use State or local LESA systems that have 
been approved by the governing body of such 
jurisdiction and the SCS state conserva-
tionist. After this authority is exercised, it 
must be used for all applicable FmHA or its 
successor agency under Public Law 103–354 
actions within the jurisdiction of that ap-
proved LESA system. 

(b) Inform the Public—The Department Reg-
ulation requires us in section 6, Responsibil-
ities, to notify the affected landholders at 
the earliest time practicable of the proposed 
action and to provide them an opportunity 
to review the elements of the action and to 
comment on the action’s feasibility and al-
ternatives to it. This notification require-
ment only applies to Class I and Class II ac-
tions and not to categorical exclusions that 
lose their status as an exclusion for any of 
the reasons stated in § 1940.317(e) of this sub-
part. The notification will be published and 
documented in the manner specified in 
§ 1940.331 of this subpart and will contain the 
following information: 

(i) A brief description of the application or 
proposal and its location; 

(ii) The type(s) and amount of important 
land resources to be affected; 

(iii) A statement that the application or 
proposal is available for review at an FmHA 
or its successor agency under Public Law 
103–354 field office (specify the one having ju-
risdiction over the project area); and 

(iv) A statement that any person inter-
ested in commenting on the application or 
proposal’s feasibility and alternatives to it 
may do so by providing such comments to 
FmHA or its successor agency under Public 
Law 103–354 within 30 days following the date 
of publication. (Specify the FmHA or its suc-
cessor agency under Public Law 103–354 office 
processing the application or proposal for re-
ceipt of comments.) 

Further consideration of the application or 
proposal must be delayed until expiration of 
the public comment period. Consequently, 
publication of the notice as early as possible 
in the review process is both in the public’s 
and the applicant’s interest. Any comments 
received must be considered and addressed in 
the subsequent Agency analysis of alter-
natives and mitigation measures. It should 
be understood that scheduling a public infor-
mation meeting is not required but may be 
helpful based on the number of comments re-
ceived and types of issues raised. 

(c) Determine Whether Practicable Alternative 
Exists—(i) Alternative exists—If the preparer 
concludes that a practicable alternative ex-
ists, the preparer will complete step 
2b(3)(e)(ii) of this exhibit and transmit the 
assessment for the approving official’s re-
view in the manner specified in § 1940.316 of 
this subpart. If the findings of this review 
are similar to the preparer’s recommenda-
tion, FmHA or its successor agency under 
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Public Law 103–354 will inform the applicant 
of such findings and processing of the appli-
cation will be discontinued. Should the ap-
plicant still desire to pursue the proposal, 
the applicant is certainly free to do so but 
not with the further assistance of FmHA or 
its successor agency under Public Law 103– 
354. Should the applicant be interested in 
amending the application to reflect the re-
sults of the alternative analysis, the pre-
parer will work closely with the applicant to 
this end. Upon receipt of the amended appli-
cation, the preparer must reinstitute this 
implementation process at that point which 
avoids the duplication of analysis and data 
collection undertaken in the original review 
process. 

If the results of the approving official(s) 
review differs from the preparer’s rec-
ommendations, the former will ensure that 
the findings are appropriately documented in 
step 2b(3)(e)(ii) of this exhibit and any re-
maining consideration given to mitigation 
measures, step 2b(3)(d) of this exhibit. 

(ii) No Practicable Alternative Exists—On 
the other hand, if the preparer concludes 
that there is no practicable alternative to 
the conversion, the preparer must then con-
tinue with step 2b(3)(d) of this exhibit, imme-
diately below. 

(d) Search for Mitigation Measures— Once 
the preparer determines that there is no 
practicable alternative to avoiding the con-
version or incompatibility, including the no- 
action alternative, all practicable measures 
for reducing the direct and indirect amount 
of the conversion must be included in the ap-
plication. Some examples of mitigation 
measures would include reducing the size of 
the project which thereby reduces the 
amount of the important land resource to be 
converted. This is a particularly effective 
mitigation measure when the resource is 
present in a small area, as is often the case 
with wetlands or floodplains. A cor-
responding method of mitigation would be to 
maintain the project size or number of units 
but decrease the amount of land affected by 
increasing the density of use. Finally, miti-
gation can go as far as the selection of an al-
ternative site. For example, in a housing 
market area composed almost entirely of im-
portant farmland, any new proposed subdivi-
sion site would result in conversion. How-
ever, a proposed site within or contiguous to 
an existing community has much less con-
version potential, especially indirect poten-
tial, than a site a mile or two from the com-
munity. The LESA system can also be used 
to identify mitigation measures when the 
conversion of important farmland cannot be 
avoided. 

(e) Document Findings— Upon completion of 
the above steps, a written summary of the 
steps taken and the reasons for the rec-
ommendations reached shall be included in 
the environmental assessment along with ei-

ther one of the following recommendations 
as applicable. The following example as-
sumes that important farmland is the af-
fected resource and that the inappropriate 
phrase within the brackets would be deleted. 

(i) The application would result in the di-
rect or indirect conversion of important 
farmland and (is/is not) compatible with 
State, unit of local government, or private 
programs and policies to protect farmland. It 
is recommended that FmHA or its successor 
agency under Public Law 103–354 determine, 
based upon the attached analysis, that there 
is no practicable alternative to this and that 
the application contains all practicable 
measures for reducing the amount of conver-
sion (or limiting the extent of any identified 
incompatibility.) 

(ii) The application would result in direct 
or indirect conversion of important farmland 
and (is/is not) incompatible with State, unit 
of local government, or private programs and 
policies to protect farmland. It is rec-
ommended that FmHA or its successor agen-
cy under Public Law 103–354 determine, based 
upon the attached analysis, that there is a 
practicable alternative to this action, and 
the processing of this application be discon-
tinued. 

(f) Implement findings—The completed envi-
ronmental assessment and the Agency’s de-
termination of compliance with the Act, the 
Departmental Regulation and Executive or-
ders will be processed and made according to 
§ 1940.316 of this subpart. Whenever this de-
termination is as stated in step 2b(3)(e)(i) 
above, the action will be so structured as to 
ensure that any recommended mitigation 
measures are accomplished. See § 1940.318(g) 
of this subpart. Whenever the determination 
is as stated in step 2b(3)(e)(ii) above, the ap-
plicant shall be so informed and processing 
of the application discontinued. Any further 
FmHA or its successor agency under Public 
Law 103–354 involvement will be as specified 
in Item 2b(3)(c)(i) of this exhibit. 

3. Special Procedures and Considerations 
When a Floodplain or Wetland Is the Affected 
Resource Under Executive Order 11988 and 
11990. a. Scope. (1) Geographical Area—The 
geographical area that must be considered 
when a floodplain is affected varies with the 
type of action under consideration. Normally 
the implementation procedures beginning in 
Item 2a of this exhibit are required when the 
action will impact, directly or indirectly, 
the 100-year floodplain. However, when the 
action is determined by the preparer to be a 
critical action, the minimum floodplain of 
concern is the 500-year floodplain. A critical 
action is an action which, if located or car-
ried out within a floodplain, poses a greater 
than normal risk for flood-caused loss of life 
or property. Critical actions include but are 
not limited to actions which create or extend 
the useful life of the following facilities: 
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(a) Those facilities which produce, use, or 
store highly volatile, flammable, explosive, 
toxic or water-reactive materials; 

(b) Schools, hospitals, and nursing homes 
which are likely to contain occupants who 
may not be sufficiently mobile to avoid the 
loss of life or injury during flood and storm 
events; 

(c) Emergency operation centers or data 
storage centers which contain records or 
services that any become lost or inoperative 
during flood and storm events; and 

(d) Multi-family housing facilities designed 
primarily (over 50 percent) for handicapped 
individuals. 

(2) Threshold of Impact—The Executive or-
ders differ from the Act and the Depart-
mental Regulation in that the Executive or-
ders’ requirements apply not only to the con-
version of floodplains or wetlands but to any 
impacts upon them. Impacts are defined as 
changes in the natural values and functions 
of a wetland or floodplain. Therefore, there 
would be an impact to a floodplain whenever 
either (a) the action or its related activities 
would be located within a floodplain, or (b) 
the action through its indirect impacts has 
the potential to result in development with-
in a floodplain. The only exception to this 
statement is when the preparer determines 
that the locational impact is minor to the 
extent that the floodplain’s or wetland’s nat-
ural values and functions are not affected. 

b. Treatment of Existing Structures. (1) Non- 
FmHA or its Successor Agency under Public 
Law 103–354-Owned Properties—The Execu-
tive orders can apply to actions that are al-
ready located in floodplains or wetlands; 
that is, where the conversion has already oc-
curred. The implementation procedures be-
ginning in item 2a of this exhibit must be ac-
complished for any action located in a flood-
plain or wetland and involving either (a) the 
purchase of an existing structure or facility 
or (b) the rehabilitation, renovation, or 
adaptive reuse of an existing structure or fa-
cility when the work to be done amounts to 
a substantial improvement. A substantial 
improvement means any repair, reconstruc-
tion, or improvement of a structure the cost 
of which equals or exceeds 50 percent of the 
market value of the structure either (a) be-
fore the improvement or repair is started, or 
(b) if the structure has been damaged, and is 
being restored, before the damage occurred. 
The term does not include (a) any project for 
improvement of a structure to comply with 
existing State or local health sanitary or 
safety code specifications which are solely 
necessary to assure safe living conditions or 
(b) any alteration of a structure listed on the 
National Register of Historic Places or a 
State Inventory of Historic Places. 

(2) FmHA or its Successor Agency under 
Public Law 103–354-Owned Real Property— 
The requirement in paragraph 3 b (1) imme-
diately above also applies to any substantial 

improvements made to FmHA or its suc-
cessor agency under Public Law 103–354- 
owned real property with the exception of 
the public notice requirements of this ex-
hibit. Irrespective of any improvements, 
whenever FmHA or its successor agency 
under Public Law 103–354 real property lo-
cated in a floodplain or wetland is proposed 
for lease or sale, the official responsible for 
the conveyance must determine if the prop-
erty can be safely used. If not, the property 
should not be sold or leased. Otherwise, the 
conveyance must specify those uses that are 
restricted under identified Federal, State, 
and local floodplains or wetlands regulations 
as well as other appropriate restrictions, as 
determined by the FmHA or its successor 
agency under Public Law 103–354 official re-
sponsible for the conveyance, to the uses of 
the property by the leasee or purchaser and 
any successors, except where prohibited by 
law. Appropriate restrictions will be devel-
oped in consultation with the U.S. Fish and 
Wildlife Service (FWS) as specified in the 
Memorandum of Understanding with FWS 
contained in subpart LL of part 2000 of this 
chapter. Applicable restrictions will be in-
corporated into quitclaim deeds with the 
consent and approval of the Regional Attor-
ney, Office of the General Counsel. Upon ap-
plication by the owner of any property so af-
fected and upon determination by the appro-
priate FmHA or its successor agency under 
Public Law 103–354 official that the condition 
for which a deed restriction was imposed no 
longer exists, the restriction clause may be 
released. A listing of any restrictions shall 
be included in any notices announcing the 
proposed sale or lease of the property. At the 
time of first inquiry, prospective purchasers 
must be informed of the property’s location 
in a floodplain or wetland and the use re-
strictions that will apply. A written notifica-
tion to this effect must be provided to the 
prospective purchaser who must acknowl-
edge the receipt of the notice. See Item 3 d 
of this exhibit and subpart C of part 1955 of 
this chapter for guidance on the proper for-
mats to be used with respect to notices and 
deed restrictions. The steps and analysis 
conducted to comply with the requirements 
of this paragraph must be documented in the 
environmental review document for the pro-
posed lease or sale. 

c. Mitigation measures. (1) Alternative 
Sites—As with the Act and the Depart-
mental Regulation, the main focus of the re-
view process must be to locate an alternative 
that avoids the impact to a floodplain or 
wetland. When this is not practicable, miti-
gation measures must be developed to reduce 
the impact which in the case of a floodplain 
or wetland can include finding another site, 
i.e., a safer site. The latter would be a site at 
a higher elevation within the floodplain and/ 
or exposed to lower velocity floodflows. 
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(2) Nonstructural Mitigation Measures— 
Mitigation measures under the Executive or-
ders are intended to serve the following 
three purposes: reduce the risks to human 
safety, reduce the possible damage to struc-
tures, and reduce the disruption to the nat-
ural values and functions of floodplains and 
wetlands. More traditional structural meas-
ures, such as filling in the floodplain, cannot 
accomplish these three purposes and, in fact, 
conflict with the third purpose. Non-
structural flood protection methods, con-
sequently, must be given priority consider-
ation. These methods are intended to pre-
serve, restore, or imitate natural hydrologic 
conditions and, thereby, eliminate or reduce 
the need for structural alteration of water 
bodies or their associated floodplains and 
wetlands. Such methods may be either phys-
ical or managerial in character. Non-
structural flood protection methods are 
measures which: 

(a) Control the uses and occupancy of 
floodplains and wetlands, e.g., floodplain 
zoning and subdivision regulations; 

(b) Preserve floodplain and wetland values 
and functions through public ownership; e.g., 
fee title, easements and development rights; 

(c) Delay or reduce the amount of runoff 
from paved surfaces and roofed structures 
discharged into a floodway, e.g., construc-
tion of detention basins and use of flow re-
stricting barriers on roofs; 

(d) Maintain natural rates of infiltration in 
developed or developing areas, e.g., construc-
tion of seepage or recharge basins and mini-
mization of paved areas; 

(e) Protect streambanks and shorelines 
with vegetative and other natural cover, e.g., 
use of aquatic and water-loving woody 
plants; 

(f) Restore and preserve floodplain and 
wetland values and functions and protect life 
and property through regulation, e.g., flood- 
proofing building codes which require all 
structures and installations to be elevated 
on stilts above the level of the base flood; 
and 

(g) Control soil erosion and sedimentation, 
e.g., construction of sediment basins, sta-
bilization of exposed soils with sod and mini-
mization of exposed soil. 

(3) Avoid Filling in Floodplains—As indi-
cated above, the Executive orders place a 
major emphasis on not filling in floodplains 
in order to protect their natural values and 
functions. Executive Order 11988 states 
‘‘agencies shall, wherever practicable, ele-
vate structures above the base flood level 
rather than filling in the land.’’ 

(d) Additional Notification Requirement. (1) 
Final Notice—Where it is not possible to 
avoid an impact to a floodplain or wetland 
and after all practicable mitigation meas-
ures have been identified and agreed to by 
the prospective applicant, a final notice of 
the proposed action must be published. This 

notice will either be part of the notice re-
quired for the completion of a Class II assess-
ment or a separate notice if a Class I assess-
ment or an EIS has been completed for the 
action. The notice will be published and dis-
tributed in the manner specified in § 1940.331 
of this subpart and contain the following in-
formation. 

(a) A description of the proposd action, its 
location, and the surrounding area; 

(b) A description of the floodplain or wet-
land impacts and the mechanisms to be used 
to mitigate them; 

(c) A statement of why the proposed action 
must be located in a floodplain or a wetland; 

(d) A description of all significant facts 
considered in making this determination; 

(e) A statement indicating whether the ac-
tions conform to applicable State or local 
floodplain protection standards; and 

(f) A statement listing other involved 
agencies and individuals. 

(2) Private Party Notification—For all ac-
tions to be located in floodplains or wetlands 
in which a private party is participating as 
an applicant, purchaser, or financier, it shall 
be the responsibility of the approving official 
to inform in writing all such parties of the 
hazards associated with such locations. 

4. The Relationship of the Executive Orders to 
the National Flood Insurance Program. The Na-
tional Flood Insurance Program establishes 
the floodplain management criteria for par-
ticipating communities as well as the per-
formance standards for building in 
floodplains so that the structure is protected 
against flood risks. As such, flood insurance 
should be viewed only as a financial mitiga-
tion measure that must be utilized only after 
FmHA or its successor agency under Public 
Law 103–354 determines that there is no prac-
ticable alternative for avoiding construction 
in the floodplain and that all practicable 
mitigation measures have been included in 
the proposal. That is, for a proposal to be lo-
cated in the floodplain, it is not sufficient 
simply to require insurance. The Agency’s 
flood insurance requirements are explained 
in subpart B of part 1806 of this chapter 
(FmHA Instruction 426.2). It should be under-
stood that an applicant proposing to build in 
the floodplain is not even eligible for FmHA 
or its successor agency under Public Law 
103–354 financial assistance unless the 
project area is participating in the National 
Flood Insurance Program. 

[53 FR 36262, Sept. 19, 1988] 

EXHIBIT D TO SUBPART G OF PART 1940— 
IMPLEMENTATION PROCEDURES FOR 
THE ENDANGERED SPECIES ACT 

1. FmHA or its successor agency under 
Public Law 103–354 shall implement the con-
sultation procedures required under Section 
7 of the Endangered Species Act as specified 
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in 50 CFR 402. It is important to note that 
these consultation procedures apply to the 
disposal of real property by FmHA or its suc-
cessor agency under Public Law 103–354 and 
to all FmHA or its successor agency under 
Public Law 103–354 applications for financial 
assistance and subdivision approval, includ-
ing those applications which are exempt 
from environmental assessments. (See 
§ 1940.310.) Unless repeated in this paragraph, 
the definitions for the terms utilized are 
found in 50 CFR 402.02. 

2. State Directors shall ensure that State, 
District, and County Offices maintain cur-
rent publications of listed and proposed spe-
cies as well as critical habitats found in 
their respective jurisdictions. 

3. When an application to FmHA or its suc-
cessor agency under Public Law 103–354 in-
volves financial assistance or permit ap-
proval from another Federal agency(s), the 
FmHA or its successor agency under Public 
Law 103–354 reviewer shall work with the 
other Agency to determine a lead Agency for 
the consultation process. When FmHA or its 
successor agency under Public Law 103–354 is 
not the lead Agency, the reviewer shall en-
sure that the lead Agency informs the 
approporiate Area Manager, U.S. Fish and 
Wildlife Service (FWS), or Regional Director, 
National Marine Fisheries Service (NMFS), 
of FmHA or its successor agency under Pub-
lic Law 103–354’s involvement. 

4. Each disposal action, application for fi-
nancial assistance or subdivision approval 
shall be reviewed by the FmHA or its suc-
cessor agency under Public Law 103–354 offi-
cial responsible for completing environ-
mental assessments in order to determine if 
the proposal either may affect a listed spe-
cies or critical habitat or is likely to jeop-
ardize the continued existence of a proposed 
species or result in the destruction or ad-
verse modification of a proposed critical 
habitat. 

a. For applications subject to environ-
mental assessments, this review shall be ac-
complished as part of the assessment. 

b. For those applications that are excluded 
from an environmental assessment, this re-
view shall be documented as part of Form 
FmHA or its successor agency under Public 
Law 103–354 1940–22, ‘‘Environmental Check-
list For Categorical Exclusions,’’ and shall 
be accomplished as early as possible after re-
ceipt of the application and prior to approval 
of the application. 

c. For applications subject to an environ-
mental impact statement, FmHA or its suc-
cessor agency under Public Law 103–354 shall 
request from the Area Manager, FWS, and 
the Regional Director, NMFS, a list of the 
proposed and listed species that may be in 
the area of the proposal. Within 30 days, the 
FWS and NMFS will respond to FmHA or its 
successor agency under Public Law 103–354 
with this list. FmHA or its successor agency 

under Public Law 103–354 shall then conduct, 
as part of the process of preparing the draft 
environmental impact statement, a biologi-
cal assessment of these species to determine 
which species are in the area of the proposal 
and how they may be affected. This biologi-
cal assessment should be completed within 
180 days or a time mutually agreed upon be-
tween FmHA or its successor agency under 
Public Law 103–354 and FWS or NMFS. Upon 
completion of the biological assessment, if 
FmHA or its successor agency under Public 
Law 103–354 determines either that the pro-
posal may affect a listed species or critical 
habitat or is likely to jeopardize the contin-
ued existence of proposed species or result in 
the destruction or adverse modification of 
proposed critical habitat, the formal con-
sultation procedures shall be initiated as 
specified in paragraph 7b below. To the ex-
tent practical, these procedures shall be con-
cluded and their results reflected in the draft 
EIS. For all draft EISs in which FmHA or its 
successor agency under Public Law 103–354 
determines there will be no effect upon a 
listed or proposed species or critical habitat 
and FWS or NMFS indicated the presence of 
such species upon the initial inquiry, a copy 
of the draft shall be provided to that agency 
for review and comment. 

5. As indicated in paragraph 4 above, the 
focus of this review process is to determine if 
the proposal will affect a listed species or 
critical habitat or is likely to jeopardize the 
continued existence of a proposed species or 
result in the destruction or adverse modi-
fication of a proposed critical habitat. Be-
cause this impact terminology is specific to 
the Act, it is important to understand its 
meaning. 

a. To jeopardize the continued existence of 
a species means to engage in a project which 
reasonably would be expected to reduce the 
reproduction, numbers, or distribution of a 
listed species to such an extent as to appre-
ciably reduce the likelihood of the survival 
and recovery of that species in the wild. The 
level of reduction necessary to constitute 
jeopardy would be expected to vary among 
listed species. 

b. The destruction or adverse modification 
of a critical habitat means a direct or indi-
rect alteration of critical habitat which ap-
preciably diminishes the value of that habi-
tat for survival and recovery of a listed spe-
cies. Such alterations include but are not 
limited to those diminishing the following 
requirements for: 

(i) Space for individual and population 
growth and for normal behavior; 

(ii) Food, water, air, light, minerals, or 
other nutritional or physiological require-
ments; 

(iii) Cover or shelter; 
(iv) Sites for breeding, reproduction, or 

rearing of offspring; and 
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(v) Habitats that are protected from dis-
turbances or are representative of the geo-
graphical distribution of listed species. 

6. It is also important to note that the con-
sultation procedures differ when the subject 
of the consultation is a listed species or crit-
ical habitat as opposed to a proposed species 
or critical habitat. The latter are defined as 
those that the Secretary of Interior or Com-
merce are considering for listing and have so 
proposed through notification in the FED-
ERAL REGISTER. When listed species or crit-
ical habitats are invloved, FmHA or its suc-
cessor agency under Public Law 103–354 shall 
initiate formal consultation procedures 
whenever it determines that a proposed 
project may affect them, either beneficially 
or adversely. For proposed species or critical 
habitats, FmHA or its successor agency 
under Public Law 103–354 shall first deter-
mine if the proposed project is likely to jeop-
ardize the continued existence of proposed 
species or result in the destruction or ad-
verse modification of proposed critical habi-
tat. Whenever this determination is made, 
FmHA or its successor agency under Public 
Law 103–354 shall confer with the appropriate 
agency identified in paragraph 7 of this ex-
hibit and, in so doing, shall focus on (i) de-
termining the status of the listing process, 
and (ii) attempting to cooperatively develop 
alternatives or measures for inclusion in the 
project that avoid or mitigate the identified 
adverse impacts. The results of this process 
shall be documented in the environmental 
review being done for the proposed project 
and, if this review is an environmental as-
sessment, shall be an important factor in de-
termining the need for an environmental im-
pact statement. No action shall be taken by 
the approving official on the application 
unitl the requirement to confer on proposed 
species or critical habitat has been com-
pleted. Paragraphs 7 through 9 of this exhibit 
outline the formal consultation procedure 
for listed species or critical habitats. 

7. In initiating the review process for a 
project, the list of species and critical habi-
tats, including proposed, shall be examined 
to determine the potential for impacts. 
Projects planned within established commu-
nities are less likely to affect listed or pro-
posed species or their critical habitat. 
Projects to be located in remote areas, heav-
ily forested areas and/or previously undis-
turbed areas are more likely to affect these 
species. For projects located in such areas, 
the reviewer shall, at a minimum, discuss 
the project’s potential impact on listed or 
proposed species with officials of the appro-
priate State wildlife protection agency or 
the Area Manager, FWS, or the Regional Di-
rector, NMFS, as appropriate. The latter or-
ganization generally has responsibility for 
marine species. The specific list of species 
under NMFS’s jurisdiction can be found at 50 
CFR 222.23(a) and 227.4. Such discussions 

shall be considered as informal consultations 
and are not a substitute for the required con-
sultation process outlined below. 

a. Whenever the reviewer, after reviewing 
the list and contacting appropriate experts, 
formally determines that the proposal will 
have no effect on a listed or proposed species 
or its critical habitat, these review proce-
dures are completed, unless new information 
comes to light as discussed in paragraph 9 of 
this exhibit, or consultation is requested by 
the appropriate Area Manager, FWS, or Re-
gional Director, NMFS. 

b. If the reviewer determines there may be 
an effect on a listed species or a critical 
habitat or is unable to make a clear deter-
mination, the reviewer shall so inform the 
SEC (assuming the reviewer is not the SEC). 
The latter shall either (i) convey a written 
request for consultation, along with avail-
able information to the appropriate Area 
Manager, FWS or Regional Director, NMFS, 
for the Federal region where the proposal 
will be carried out, or (ii) request Program 
Support Staff (PSS) to perform such con-
sultation. FmHA or its successor agency 
under Public Law 103–354 shall initiate this 
formal consultation process and not the ap-
plicant. See paragraph 4.c. of this exhibit for 
initiating consultation where an environ-
mental impact statement is being done for 
the application. Until the consultation proc-
ess is completed, as outlined in 50 CFR 402.04, 
FmHA or its successor agency under Public 
Law 103–354 shall not approve the applica-
tion. Should the need for consultation be 
identified after application approval, FmHA 
or its successor agency under Public Law 
103–354 shall refrain from making any irre-
versible or irretrievable commitment of re-
sources which would foreclose the consider-
ation of modifications or alternatives to the 
identified activity or program. 

8. Several possible responses may result 
from initiation of the formal consultation 
process with each requiring further specific 
actions. 

a. Whenever the Area Manager, FWS, or 
Regional Director, NMFS, informs FmHA or 
its successor agency under Public Law 103– 
354 that insufficient information exists to 
conclude the consultation process, the SEC 
with assistance as feasible from the FWS or 
NMFS and State sources of expertise shall 
then obtain additional information and con-
duct, as needed, biological surveys or studies 
to determine how the proposal may affect 
listed species or their critical habitat. The 
cost and performance of such studies shall be 
handled in the same manner as in the prepa-
ration of an Environmental Impact State-
ment. (See § 1940.336 of this subpart.) 

b. Whenever the Area Manager, FWS, or 
Regional Director, NMFS, responds that the 
proposal will either promote the conserva-
tion of a listed species or is not likely to 
jeopardize the continued existence of a listed 
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or proposed species or result in the destruc-
tion or adverse modification of its critical 
habitat, the FmHA or its successor agency 
under Public Law 103–354 reviewer shall for-
mally make a similar determination, attach-
ing the response as documentation. This con-
cludes the formal consultation process un-
less new information comes to light as dis-
cussed in paragraph 9 of this exhibit. 

c. Whenever the results of the consultation 
process include recommendations by the 
Area Manager, FWS, or Regional Director, 
NMFS, for modifications to the project 
which would enhance the conservation and 
protection of a listed species or its critical 
habitat, the State Director shall review 
these recommendations and require that 
they be incorporated into the project as ei-
ther design changes or special conditions to 
the offer of assistance. If the State Director 
does not believe the recommendations can be 
so adopted, the Administrator shall be re-
quested to review the recommendations and 
to assist in the further resolution of the 
matter. 

d. Whenever the appropriate Area Man-
ager, FWS, or Regional Director, NMFS, de-
termines that the proposal is likely to jeop-
ardize the continued existence of a listed 
species or result in the destruction or ad-
verse modification of its critical habitat, the 
FmHA or its successor agency under Public 
Law 103–354 applicant shall be so informed 
and the project denied on this basis. How-
ever, if the State Director believes that fund-
ing or approval of the application is (i) of na-
tional, regional, or great local significance, 
and (ii) that there are no reasonable and pru-
dent alternatives to avoiding the listed spe-
cies impact, the State Director can request 
the Administrator, through PSS, to review 
the proposal and the results of the consulta-
tion process. Based upon this review, the Ad-
ministrator shall either inform the State Di-
rector that a request for an exemption from 
section 7 of the Endangered Species Act is 
not warranted and the application shall be 
denied or, if the Administrator believes it is 
warranted, shall request an exemption from 
the Endangered Species Committee estab-
lished by section 7(e) of the Act. No action 
shall be taken by the State Director on the 
application until the Administrator informs 
the State Director of the results of the ex-
emption request. 

9. Once completed, the consultation proc-
ess shall be reinitiated by FmHA or its suc-
cessor agency under Public Law 103–354 or 
upon request of the appropriate Area Man-
ager, FWS, or Regional Director, NMFS, if: 

a. New information or modification of the 
proposal reveals impacts that may affect 
listed or proposed species or their habitats; 
or 

b. A new species is listed that may be af-
fected by the proposal. 

10. In completing the above compliance 
procedures, particularly when consulting 
with the referenced agencies, formally or in-
formally, the preparer of the environmental 
review document will request information on 
whether any Category I or Category II spe-
cies may be present within the project area. 
These are candidate species; they are pres-
ently under consideration for listing under 
section 4 of the Endangered Species Act. Cat-
egory I species are those for which FWS cur-
rently has substantial date on hand to sup-
port the biological appropriateness of pro-
posing to list the species as endangered or 
threatened. Currently data are being gath-
ered concerning essential habitat needs and, 
for some species, data concerning the precise 
boundaries of critical habitat designations. 
Development and publication of proposed 
rules on such species is anticipated. Cat-
egory II comprises species for which infor-
mation now in the possession of the FWS in-
dicates that proposing to list the species as 
endangered or threatened is possibly appro-
priate but for which conclusive data on bio-
logical vulnerability and threat(s) are not 
currently available to presently support pro-
posed rules. Whenever a Category I or II spe-
cies may be affected, the preparer of the en-
vironmental review document will determine 
if the proposed project is likely to jeopardize 
the continued existence of the species. When-
ever this determination is made, the same 
compliance procedures specified in para-
graph 6 of this exhibit for a proposed species 
will be followed. The purpose of the require-
ments of this paragraph is to comply with 
the National Environmental Policy Act as 
well as Departmental Regulation 9500–4, Fish 
and Wildlife Policy, which specifies that 
USDA agencies will avoid actions which may 
cause a species to become threatened or en-
dangered. 

[49 FR 3727, Jan. 30, 1984, as amended at 53 
FR 36266, Sept. 19, 1988] 

EXHIBIT E TO SUBPART G OF PART 1940— 
IMPLEMENTATION PROCEDURES FOR 
THE WILD AND SCENIC RIVERS ACT 

1. Each application for financial assistance 
or subdivision approval as well as the pro-
posed disposal of real property by FmHA or 
its successor agency under Public Law 103– 
354 shall be reviewed to determine if it will 
affect a river or portion of it which is either 
included in the National Wild and Scenic 
Rivers System, designated for potential ad-
dition to the system, or identified in the Na-
tionwide Inventory prepared by the National 
Park Service (NPS) in the Department of the 
Interior. The Nationwide Inventory identi-
fies those river segments that, after prelimi-
nary review, appear to qualify for inclusion 
in the system. (For purposes of this subpart, 
river segments in the Nationwide Inventory 
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shall be treated the same as segments within 
the system with the exception of paragraph 
8.) For applications subject to environmental 
assessments, the review shall be accom-
plished as part of the assessment. For appli-
cations that are excluded from an environ-
mental assessment, this review shall be doc-
umented as part of Form FmHA or its suc-
cessor agency under Public Law 103–354 1940– 
22, ‘‘Environmental Checklist For Categor-
ical Exclusions,’’ within the reviewing office 
and shall be accomplished as early as pos-
sible after receipt of the application and 
prior to approval of the application. The 
FmHA or its successor agency under Public 
Law 103–354 official responsible for com-
pleting the environmental assessment shall 
accomplish this review. (See § 1940.316 of this 
subpart.) 

2. In order to effectively implement this 
review, State Directors shall ensure that 
State, District and County Offices maintain 
current listings of rivers within their respec-
tive States that are included in or des-
ignated for potential addition to the system 
as well as those identified in the Nationwide 
Inventory prepared by NPS. 

3. For applications for water resources 
projects, as defined in § 1940.302(i) of this sub-
part, the purpose of this review shall be to 
determine whether the proposal would have 
a direct and adverse effect on the values 
which served as the basis for the river’s in-
clusion in the system or designation for po-
tential addition. For other applications, the 
purpose of the review shall be to determine if 
the proposal would invade the river area or 
unreasonably diminish the scenic, rec-
reational, and fish and wildlife values 
present in the area. To make these deter-
minations, the reviewer shall consult with 
the appropriate regional office of NPS if the 
proposal (i) would be located within one- 
quarter mile of the banks of the river, (ii) in-
volves withdrawing water from the river or 
discharging water to the river via a point 
source, or (iii) would be visible from the 
river. The appropriate regional office of the 
Forest Service (FS) shall be contacted under 
similar circumstances when the effected 
river is on FS lands. Consultation shall be 
initiated by a written request for comments 
on the potential impacts accompanied by a 
description of the project and its location. 
The reviewer shall consult in other instances 
when the likelihood of an impact on a river 
in the system is identified as part of the en-
vironmental review. When the reviewer de-
termines there is no potential impact on 
such a river, the documentation of this de-
termination concludes the review process, 
unless reinitiation is required under para-
graph 10 of this exhibit. In all other cases, 
the review is completed as specified below in 
paragraphs 4 through 9 of this exhibit. 

4. If the review is at the County or District 
Office level, the reviewer can request the 

State Director (see § 1940.307 of this subpart) 
to perform the above consultation. The State 
Director can in turn make a similar request 
of the National Office. If not requested to 
perform the consultation for applications ap-
provable at the County and District Office 
levels, the SEC shall be informed whenever 
NPS or FS advises that there is a potential 
for an adverse impact on a river within the 
system or that protective measures need to 
be included or designed into the proposal. In 
all cases, consultation shall be initiated by 
FmHA or its successor agency under Public 
Law 103–354 and not the applicant. Until con-
sultation is complete, FmHA or its successor 
agency under Public Law 103–354 shall not 
approve the application. Should the need for 
consultation be identified after application 
approval, FmHA or its successor agency 
under Public Law 103–354 shall, if still within 
its power at the time of identification, re-
frain from making any irreversible or irre-
trievable commitments of resources which 
would foreclose the consideration of modi-
fications or alternatives to the project. 

5. If NPS or FS advises there is no poten-
tial for an adverse effect as described in 
paragraph 3 of this exhibit, this review proc-
ess is concluded, unless the need to reinitiate 
arises. (See paragraph 10 of this exhibit.) 

6. Whenever the results of the consultation 
process include recommendations by NPS or 
FS to modify the proposal in order to avoid 
an adverse effect, as described in paragraph 3 
above, the State Director shall review these 
recommendations and require that they be 
incorporated into the project as either de-
sign changes or special conditions to the 
offer of assistance. If the State Director does 
not believe that the Regional Director’s rec-
ommendations can be so adopted, the Admin-
istrator shall be requested to review the rec-
ommendations and to assist in the further 
resolution of the matter. 

7. If NPS or FS advises that the proposal 
will have an unavoidable adverse effect, as 
described in paragraph 3 of this exhibit, on a 
river segment which is either included in the 
National Wild and Scenic Rivers System or 
designated for potential addition to the sys-
tem, the FmHA or its successor agency 
under Public Law 103–354 applicant will be 
informed by the reviewing office and the ap-
plication denied on this basis. However, if 
the State Director disagrees with this deter-
mination, the State Director can request the 
Administrator to review the proposal and at-
tempt to further resolve the matter. The spe-
cific reasons for disagreement along with 
supporting documentation must be included 
in such a request. Based upon a review of 
this request, the Administrator shall either 
inform the State Director that no further 
consultation is warranted and the applica-
tion shall be denied or shall request the 
headquarters staff of NPS or FS to further 
review the matter. No action shall be taken 
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by the State Director on the application 
until the Administrator informs the State 
Director of the results of this further review 
and consultation. 

8. If NPS or FS advises that the proposal 
will have an adverse effect, as described in 
paragraph 3 of this exhibit, on a river seg-
ment identified in the Nationwide Inventory, 
the reviewer shall further consult with NPS 
or FS in order to formulate adequate meas-
ures or modification to avoid or mitigate the 
potential adverse effect. The purposes of 
such measures or modifications is to ensure 
that the proposal does not effectively fore-
close the designation of a wild, scenic, or 
recreational river segment. Once concur-
rence is reached and documented with NPS 
or FS regarding modifications, the State Di-
rector shall require that they be incor-
porated into the proposal as either design 
changes or special conditions to the offer of 
assistance. If the State Director is not able 
to reach an agreement with NPS or FS on 
appropriate modifications, the Adminis-
trator shall be requested to assist in the fur-
ther resolution of the matter. 

9. If an application involves financial as-
sistance or permit approval from another 
Federal Agency, the FmHA or its successor 
agency under Public Law 103–354 reviewer 
shall work with the other agency(s) to deter-
mine a lead Agency for the consultation 
process. When FmHA or its successor agency 
under Public Law 103–354 is not the lead 
Agency, the reviewer shall ensure that the 
lead Agency informs NPS or FS of FmHA or 
its successor agency under Public Law 103– 
354’s involvement. 

10. Once completed, the consultation proc-
ess shall be reinitiated by FmHA or its suc-
cessor agency under Public Law 103–354 if 
new information or modification of the pro-
posal reveals impacts to a river within the 
System or Nationwide Inventory. 

EXHIBIT F TO SUBPART G OF PART 1940— 
IMPLEMENTATION PROCEDURES FOR 
THE COASTAL BARRIER RESOURCES 
ACT 

1. The Act applies to barrier islands that 
Congress has designated for inclusion in the 
Coastal Barrier Resources System. Since 
coastal barriers are only found in East and 
Gulf Coast States, no other State Offices fall 
under the requirements of the Act and, 
therefore, need be concerned with these im-
plementation procedures. 

2. On coastal barriers that are included in 
the system, the Act prohibits any new ex-
penditures or new financial assistance by the 
Federal Government. There are some limited 
exceptions that are contained in Section 6 of 
the Act and listed in exhibit L of this sub-
part. Consequently, all of the following ac-
tions must be reviewed by the environmental 
reviewer to determine if they would be lo-

cated within the System: any application for 
financial assistance, any proposed direct ex-
penditure of FmHA or its successor agency 
under Public Law 103–354 funds for construc-
tion or maintenance purposes, any request 
for subdivision approval, and any proposed 
disposal of real property that includes any 
form of financial assistance or subsidy to the 
purchaser. The boundaries of the system can 
be determined by reviewing a series of maps 
passed with the legislation and distributed 
by the Department of the Interior. Each 
State Director is responsible for ensuring 
that those field offices having components of 
the system within their jurisdictions are 
aware of the system’s boundaries therein. 

3. Exhibit L lists the six categories of ex-
ceptions, that is, those actions that may be 
taken within the system. No exception may 
be implemented, however, without first con-
sulting with the Secretary of the Interior. It 
should also be noted that the sixth category 
is more limited than the first five. Besides 
meeting the consultation requirement for 
this sixth category, the sponsoring Agency 
must also determine whether the proposed 
exception is consistent with the purposes of 
the Act. 

4. For those actions that are reviewed and 
determined not to be within the System, the 
environmental reviewer must document this 
result by checking the appropriate compli-
ance blocks on either Form FmHA or its suc-
cessor agency under Public Law 103–354 1940– 
22, ‘‘Environmental Checklist for Categorical 
Exclusions,’’ or Form FmHA or its successor 
agency under Public Law 103–354 1940–21, 
‘‘Environmental Assessment for Class I ac-
tions,’’ or by so stating this result in the en-
vironmental assessment for Class II Actions 
(exhibit H), depending upon whichever for-
mat is applicable to the action under review. 

5. For those actions that would be located 
within the system, one of the following two 
steps must be taken: 

a. If the environmental reviewer concludes 
that the action does not meet the criteria for 
an exception, as listed in exhibit L, the re-
viewer shall so inform the approving official 
and a final determination made in the man-
ner indicated in § 1940.316 of this subpart. If 
this determination is consistent with the en-
vironmental reviewer’s conclusion, the ac-
tion must be denied by the approving official 
and the affected applicant or party informed 
of the reason for denial. If it is determined 
that the action may qualify for an exception, 
the steps identified in Item b immediately 
below must be implemented prior to a deci-
sion on this question. 

b. If the environmental reviewer concludes 
that the proposed action may meet the ex-
ception criteria, the approving official must 
be so informed. Whenever the approving offi-
cial agrees or makes a similar determination 
as a result of the review conducted in Item a 
immediately above, consultation shall be 
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initiated with the Secretary of the Interior 
by either the State Director or the Adminis-
trator for a National Office activity. FmHA 
or its successor agency under Public Law 
103–354 shall request the Secretary’s views as 
to whether the exception criteria are met 
and shall provide the Secretary with the fol-
lowing information: 

(1) A detailed description of the action and 
its location; 

(2) A description of the affected environ-
ment within the System and the impacts of 
the proposed action; 

(3) The applicable exception criteria and 
FmHA or its successor agency under Public 
Law 103–354’s reasons for believing they 
apply to this action; and 

(4) If a Section 6(a)(6) exception is claimed, 
FmHA or its successor agency under Public 
Law 103–354’s reasons for believing the action 
to be consistent with the purposes of the 
Act. 

Should the Secretary concur in the excep-
tion criteria being met, that portion of the 
environmental assessment relating to com-
pliance with the Act shall be completed and 
the corresponding documentation attached. 
Should the Secretary not concur, a final de-
cision on the approval or denial of the action 
must be made by the Administrator. 

EXHIBIT G TO SUBPART G OF PART 1940 
[RESERVED] 

EXHIBIT H TO SUBPART G OF PART 1940— 
ENVIRONMENTAL ASSESSMENT FOR 
CLASS II ACTIONS 

In completing this assessment, it is impor-
tant to understand the comprehensive na-
ture of the impacts which must be analyzed. 
Consideration must be given to all potential 
impacts associated with the construction of 
the project, its operation and maintenance, 
the operation of all identified primary bene-
ficiaries, and the attainment of the project’s 
major objectives, whether they be an in-
creased housing stock, community improve-
ment, economic development, or greater ag-
ricultural productivity. This last category, 
the attainment of the project’s major objec-
tives, often induces or supports changes in 
population densities, land uses, community 
services, transportation systems and re-
source consumption. The scope of the assess-
ment is broadened even further when there 
are related activities involved. The impacts 
of these activities must also be assessed. 

The preparer will consult as indicated in 
§ 1940.318(b) of this subpart with appropriate 
experts from Federal, State, and local agen-
cies, universities, and other organizations or 
groups whose views could be helpful in the 
assessment of potential impacts. In so doing, 
each discussion which is utilized in reaching 
a conclusion with respect to the degree of an 
impact will be summarized in the assessment 

as accurately as possible and include the 
name, title, phone number, and organization 
of the individual contacted, plus the date of 
contact. Related correspondence should be 
attached to the assessment. 

The FmHA or its successor agency under 
Public Law 103–354 environmental assess-
ment shall be prepared in the following for-
mat. It shall address the listed items and 
questions and contain as attachments the in-
dicated descriptive materials, as well as the 
environmental information submitted by the 
applicant, Form FmHA or its successor agen-
cy under Public Law 103–354 1940–20, ‘‘Re-
quest for Environmental Information.’’ 

The assessment has been designed to cover 
the wide variety of projects and environ-
ments with which the Agency deals. Con-
sequently, not every issue or potential im-
pact raised in the assessment may be rel-
evant to each project. The purpose of the for-
mat is to give the preparer an understanding 
of a standard range of impacts, environ-
mental factors, and issues which may be en-
countered. In preparing an assessment, each 
topic heading identified by a Roman numeral 
and each environmental factor listed under 
topic heading IV, such as air quality, for ex-
ample, must be addressed. 

The amount of analysis and material that 
must be provided will depend upon the type 
and size of the project, the environment in 
which it is located, and the range and com-
plexity of the potential impacts. The amount 
of analysis and detail provided, therefore, 
must be commensurate with the magnitude 
of the expected impact. The analysis of each 
environmental factor (i.e., water quality) 
must be taken to the point that a conclusion 
can be reached and supported concerning the 
degree of the expected impact with respect 
to that factor. 

For example, a small community center 
may not require detailed information on air 
emissions or solid waste management, but an 
industrial facility would. Similarly, an irri-
gation project for a farming operation would 
concentrate on such factors as water quality 
and fish and wildlife, rather than land use 
changes. The extension of a water or sewer 
system or the approval of a subdivision, on 
the other hand, would have to give close at-
tention to all factors, with potential land 
use changes being a particularly important 
one. 

I. PROJECT DESCRIPTION AND NEED 

Identify the name, project number, loca-
tion, and specific elements of the project 
along with their sizes, and, when applicable, 
their design capacities. Indicate the purpose 
of the project, FmHA or its successor agency 
under Public Law 103–354’s position regard-
ing the need for it, and the extent or area of 
land to be considered as the project site. 
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II. PRIMARY BENEFICIARIES AND RELATED 
ACTIVITIES 

Identify any existing businesses or major 
developments that will benefit from the 
project and those which will expand or locate 
in the area because of the project. Specify by 
name, product, service, and operations in-
volved. 

Identify any related activities which are 
defined as interdependent parts of a FmHA 
or its successor agency under Public Law 
103–354 action. Such undertakings are consid-
ered interdependent parts whenever they ei-
ther make possible or support the FmHA or 
its successor agency under Public Law 103– 
354 action or are themselves induced or sup-
ported by the FmHA or its successor agency 
under Public Law 103–354 action or another 
related activity. These activities may have 
been completed in the very recent past and 
are now operational, or they may reasonably 
be expected to be accomplished in the near 
future. Related activities may or may not be 
federally permitted or assisted. When they 
are, identify the involved Federal Agency(s). 

In completing the remainder of the assess-
ment, it must be remembered that the im-
pacts to be addressed are those which stem 
from the project, the primary beneficiaries, 
and the related activities. 

III. DESCRIPTION OF PROJECT AREA 

Describe the project site and its present 
use. Describe the surrounding land uses; in-
dicate the directions and distances involved. 
The extent of the surrounding land to be 
considered depends on the extent of the im-
pacts of the project, its related activities, 
and the primary beneficiaries. Unique or sen-
sitive areas must be pointed out. These in-
clude residential, schools, hospitals, rec-
reational, historical sites, beaches, lakes, 
rivers, parks, floodplains, wetlands, dunes, 
estuaries, barrier islands, natural land-
marks, unstable soils, steep slopes, aquifer 
recharge areas, important farmlands and 
forestlands, prime rangelands, endangered 
species habitats or other delicate or rare eco-
systems. 

Attach adequate location maps of the 
project area, as well as (1) a U.S. Geological 
Survey ‘‘15 minute’’ (‘‘71⁄2 minute,’’ if avail-
able,) topographic map which clearly delin-
eates the area and the location of the project 
elements, (2) the Department of Housing and 
Urban Development’s floodplain map(s) for 
the project area, (3) site photos, (4), if com-
pleted, a standard soil survey for the project, 
and (5), if available, an aerial photograph of 
the site. When necessary for descriptive pur-
poses or environmental analysis, include 
land use maps or other graphic information. 
All graphic materials shall be of high quality 
resolution. 

IV. ENVIRONMENTAL IMPACT 

1. Air Quality. Discuss, in terms of the 
amounts and types of emissions to be pro-
duced, all aspects of the project including 
beneficiaries’ operations and known indirect 
effects (such as increased motor vehicle traf-
fic) which will affect air quality. Indicate 
the existing air quality in the area. Indicate 
if topographical or meteorological condi-
tions hinder or affect the dispersal of air 
emissions. Evaluate the impact on air qual-
ity given the types and amounts of projected 
emissions, the existing air quality, and topo-
graphical and meterological conditions. Dis-
cuss the project’s consistency with the 
State’s air quality implementation plan for 
the area, the classification of the air quality 
control region within which the project is lo-
cated, and the status of compliance with air 
quality standards within that region. Cite 
any contacts with appropriate experts and 
agencies which must issue necessary per-
mits. 

2. Water Quality. Discuss, in terms of 
amounts and types of effluents, all aspects of 
the project including primary beneficiaries’ 
operations and known indirect effects which 
will affect water quality. Indicate the exist-
ing water quality of surface and/or under-
ground water to be affected. Evalute the im-
pacts of the project on this existing water 
quality. Indicate if an aquifer recharge area 
is to be adversely affected. If the project lies 
within or will affect a sole source aquifer re-
charge area as designated by EPA, contact 
the appropriate EPA regional office to deter-
mine if its review is necessary. If it is, at-
tach the results of its review. 

Indicate the source and available supply of 
raw water and the extent to which the addi-
tional demand will affect the raw water sup-
ply. Describe the wastewater treatment sys-
tem(s) to be used and indicate their capacity 
and their adequacy in terms of the degree of 
treatment provided. Discuss the characteris-
tics and uses of the receiving waters for any 
sources of discharge. If the treatment sys-
tems are or will be inadequate or overloaded, 
describe the steps being taken for necessary 
improvements and their completion dates. 
Compare such dates to the completion date 
of the FmHA or its successor agency under 
Public Law 103–354 project. Analyze the im-
pacts on the receiving water during any esti-
mated period of inadequate treatment. 

Discuss the project’s consistency with the 
water quality planning for the area, such as 
EPA’s Section 208 area-wide waste treatment 
management plan. Discuss the project’s con-
sistency with applicable State water quality 
standards to include a discussion of whether 
or not the project would either impair any 
such standard or fail to meet 
antidegradation requirements for point or 
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nonpoint sources. Describe how surface run-
off is to be handled and the effect of erosion 
on streams. 

Evaluate the extent to which the project 
may create shortages for or otherwise ad-
versely affect the withdrawal capabilities of 
other present users of the raw water supply, 
particularly in terms of possible human 
health, safety, or welfare problems. 

For projects utilizing a groundwater sup-
ply, evaluate the potential for the project to 
exceed the safe pumping rate for the aquifer 
to the extent that it would (1) adversely af-
fect the pumping capability of present users, 
(2) increase the likelihood of brackish or 
saltwater intrusion, thereby decreasing 
water quality, or (3) substantially increase 
surface subsidence risks. 

For projects utilizing a surface water sup-
ply, evaluate the potential for the project to 
(1) reduce flows below the minimum required 
for the protection of fish and wildlife or (2) 
reduce water quality standards below those 
established for the stream classification at 
the point of withdrawal or the adjacent 
downstream section. 

Cite contacts with appropriate experts and 
agencies that must issue necessary permits. 

3. Solid Waste Management. Indicate all 
aspects of the project including primary 
beneficiaries’ operations, and known indirect 
effects which will necessitate the disposal of 
solid wastes. Indicate the kinds and expected 
quantities of solid wastes involved and the 
disposal techniques to be used. Evaluate the 
adequacy of these techniques especially in 
relationship to air and water quality. Indi-
cate if recycling or resource recovery pro-
grams are or will be used. Cite any contacts 
with appropriate experts and agencies that 
must issue necessary permits. 

4. Land Use. Given the description of land 
uses as previously indicated, evaluate (a) the 
effect of changing the land use of the project 
site and (b) how this change in land use will 
affect the surrounding land uses and those 
within the project’s area of environmental 
impact. Particularly address the potential 
impacts to those unique or sensitive areas 
discussed under Section III, Description of 
Project Area, which are not covered by the 
specific analyses required in Sections V–XI. 
Describe the existing land use plan and zon-
ing restrictions for the project area. Evalu-
ate the consistency of the project and its im-
pacts on these plans. For all actions subject 
to the requirements of exhibit M of this sub-
part indicate (a) whether or not highly erod-
ible land, wetland or converted wetland is 
present, (b) if any exemption(s) applies to 
the requirements of exhibit M, (c) the status 
of the applicant’s eligibility for an FmHA or 
its successor agency under Public Law 103– 
354 loan under exhibit M and (d) any steps 
the applicant must take prior to loan ap-
proval to retain or retain its eligibility. At-
tach a completed copy of Form SCS-CPA-26, 

‘‘Highly Erodible Land and Wetland Con-
servation Determination,’’ for the action. 

5. Transportation. Describe available fa-
cilities such as highways and rail. Discuss 
whether the project will result in an increase 
in motor vehicle traffic and the existing 
roads’ ability to safely accommodate this in-
crease. Indicate if additional traffic control 
devices are to be installed. Describe new 
traffic patterns which will arise because of 
the project. Discuss how these new traffic 
patterns will affect the land uses described 
above, especially residential, hospitals, 
schools, and recreational. Describe the con-
sistency of the project’s transportation im-
pacts with the transportation plans for the 
area and any air quality control plans. Cite 
any contact with appropriate experts. 

6. Natural Environment. Indicate all as-
pects of the project including construction, 
beneficiaries’ operations, and known indirect 
effects which will affect the natural environ-
ment including wildlife, their habitats, and 
unique natural features. Cite contacts with 
appropriate experts. If an area listed on the 
National Registry of Natural Landmarks 
may be affected, consult with the Depart-
ment of Interior and document these con-
sultations and any agreements reached re-
garding avoidance or mitigation of potential 
adverse impacts. 

7. Human Population. Indicate the number 
of people to be relocated and arrangements 
being made for this relocation. Discuss how 
impacts resulting from the project such as 
changes in land use, transportation changes, 
air emissions, noise, odor, etc. will affect 
nearby residents and users of the project 
area and surrounding areas. Discuss whether 
the proposal will accommodate any popu-
lation increases and, if so, describe the po-
tential impacts of these increases on the 
area’s public and community services such 
as schools, health care, social services, and 
fire protection. Cite contacts with appro-
priate experts. 

8. Construction. Indicate the potential ef-
fects of construction of the project on air 
quality, water quality, noise levels, solid 
waste disposal, soil erosion and siltation. De-
scribe the measures that will be employed to 
limit adverse effects. Give particular consid-
eration to erosion, stream siltation, and 
clearing operations. 

9. Energy Impacts. Indicate the project’s 
and its primary beneficiaries’ effects on the 
area’s existing energy supplies. This discus-
sion should address not only the direct en-
ergy utilization, but any major indirect uti-
lization resulting from the siting of the 
project. Describe the availability of these 
supplies to the project site. Discuss whether 
the project will utilize a large share of the 
remaining capacity of an energy supply or 
will create a shortage of such supply. Discuss 
any steps to be taken to conserve energy. 
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*Complete only if coastal or Great Lakes 
State. 

10. Discuss any of the following areas 
which may be relevant: noise, vibrations, 
safety, seismic conditions, fire-prone loca-
tions, radiation, and aesthetic consider-
ations. Cite any disucssion with appropriate 
experts. 

V. COASTAL ZONE MANAGEMENT ACT* 

Indicate if the project is within or will im-
pact a coastal area defined as such by the 
State’s approved Coastal Zone Management 
Program. If so, consult with the State agen-
cy responsible for the Program to determine 
the project’s consistency with it. The results 
of this coordination shall be included in the 
assessment and considered in completing the 
environmental impact determination and en-
vironmental findings (Item XXI below). 

VI. COMPLIANCE WITH ADVISORY COUNCIL ON 
HISTORIC PRESERVATION’S REGULATIONS 

In this Section, the environmental re-
viewer shall detail the steps taken to comply 
with the above regulations as specified in 
subpart F of part 1901 of this chapter. First, 
indicate that the National Register of His-
toric Places, including its monthly supple-
ments, has been reviewed and whether there 
are any listed properties located within the 
area to be affected by the project. Second, 
indicate the steps taken such as historical/ 
archeological surveys to determine if there 
are any properties eligible for listing located 
within the affected area. Summarize the re-
sults of the consultation with the State His-
toric Preservation Officer (SHPO) and attach 
appropriate documentation of the SHPO’s 
views. Discuss the views of any other experts 
contacted. Based upon the above review 
process and the views of the SHPO, state 
whether or not an eligible or listed property 
will be affected. 

If there will be an effect, discuss all of the 
steps and protective measures taken to com-
plete the advisory Council’s regulations. De-
scribe the affected property and the nature 
of the effect. Attach to the assessment the 
results of the coordination process with the 
Advisory Council on Historic Preservation. 

VII. COMPLIANCE WITH THE WILD AND SCENIC 
RIVERS ACT 

Indicate whether the project will affect a 
river or portion of it which is either included 
in the National Wild and Scenic Rivers Sys-
tem or designated for potential addition to 
the system. This analysis shall be conducted 
through discussions with the appropriate re-
gional office of the National Park Service or 
the Forest Service when its lands are in-
volved, as well as the appropriate State 
agencies having implementation authorities. 
See exhibit E for specific implementation in-

structions for this Act. A summary of discus-
sions held or any required formal coordina-
tion shall be included in the assessment and 
considered in completing the environmental 
impact determination and environmental 
findings (Item XXI below). 

VIII. COMPLIANCE WITH THE ENDANGERED 
SPECIES ACT 

Indicate whether the project will either (1) 
affect a listed endangered or threatened spe-
cies or critical habitat or (2) adversely affect 
a proposed critical habitat for an endangered 
or threatened species or jeopardize the con-
tinued existence of a proposed endangered or 
threatened species. This analysis will be con-
ducted in consultation with the Fish and 
Wildlife Service and the National Marine 
Fisheries Service, when appropriate. Any 
formal or informal consultations conducted 
with these agencies as well as any State 
wildlife protection agency will also address 
impacts to Category I and Category II spe-
cies. See exhibit D of this subpart for spe-
cific implementation instructions. 

The results of any required coordination 
shall be included in the assessment along 
with any completed biological opinion and 
mitigation measures to be required for the 
project. These factors shall be considered in 
completing the environmental impact deter-
mination. 

IX. COMPLIANCE WITH FARMLAND PROTECTION 
POLICY ACT AND DEPARTMENTAL REGULA-
TION 9500–3, LAND USE POLICY 

Indicate whether the project will either di-
rectly or indirectly convert an important 
land resource(s) identified in the Act or De-
partmental Regulation, other than 
floodplains or wetlands which should be ad-
dressed below in Item X of this exhibit. If a 
conversion may result, determine if there is 
a practicable alternative to avoiding it. If 
there is no such alternative, determine 
whether all practicable mitigation measures 
are included in the project. Document as an 
attachment these determinations and the 
steps taken to inform the public, locate al-
ternatives, and mitigate potential adverse 
impacts. See exhibit C of this subpart for 
specific implementation guidance. 

X. COMPLIANCE WITH EXECUTIVE ORDER 11988, 
FLOODPLAIN MANAGEMENT, AND EXECUTIVE 
ORDER 11990, PROTECTION OF WETLANDS 

Indicate whether the project is either lo-
cated within a 100-year floodplain (500-year 
floodplain for a critical action) or a wetland 
or will impact a floodplain or wetland. If so, 
determine if there is a practicable alter-
native project or location. If there is no such 
alternative, determine whether all prac-
ticable mitigation measures are included in 
the project and document as an attachment 
these determinations and the steps taken to 
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inform the public, locate alternatives, and 
mitigate potential adverse impacts. See the 
U.S. Water Resources Council’s Floodplain 
Management Guidelines for more specific 
guidance as well as exhibit C of this subpart. 

XI. COMPLIANCE WITH COASTAL BARRIER 
RESOURCES ACT 

Indicate whether the project is located 
within the Coastal Barrier Resources Sys-
tem. If so, indicate whether or not the 
project meets an exception criteria under 
the Act and the results of any consultation 
with the Secretary of the Interior regarding 
its qualification as an exception. See exhibit 
F of this subpart for specific implementation 
instructions as well as exhibit L for a listing 
of the exception criteria. (Those States not 
having any components of the system within 
their jurisdiction need not reference this 
item in their assessments.) 

XII. STATE ENVIRONMENTAL POLICY ACT 

Indicate if the proposed project is subject 
to a State environmental policy act or simi-
lar regulation. Summarize the results of 
compliance with these requirements and at-
tach available documentation. (See § 1940.328 
of this subpart for further guidance.) 

XIII. CONSULTATION REQUIREMENTS OF EXECU-
TIVE ORDER 12372, INTERGOVERNMENTAL RE-
VIEW OF FEDERAL PROGRAMS 

Attach the comments of State, regional, or 
local agencies (if this review process is re-
quired for the project) and respond to all 
comments that deal with the subject matters 
discussed in this assessment format or are 
otherwise of an environmental nature. 

XIV. ENVIRONMENTAL ANALYSIS OF 
PARTICIPATING FEDERAL AGENCY 

Indicate if another Federal Agency is par-
ticipating in the project either through the 
provision of additional funds, a companion 
project, or a permit review authority. Sum-
marize the results of the involved Agency’s 
environmental impact analysis and attach 
available documentation. (See § 1940.318(d) of 
this subpart for further guidance.) 

XV. REACTION TO PROJECT 

Discuss any negative comments or public 
views raised about the project and the con-
sideration given to these comments. Indicate 
whether a public hearing or public informa-
tion meeting has been held either by the ap-
plicant or FmHA or its successor agency 
under Public Law 103–354 to include a sum-
mary of the results and any objections 
raised. Indicate any other examples of the 
community’s awareness of the project, such 
as newspaper articles or public notifications. 

XVI. CUMULATIVE IMPACTS 

Summarize the cumulative impacts of this 
project and the related activities. Give par-
ticular attention to land use changes and air 
and water quality impacts. Summarize the 
results of the environmental impact analysis 
done for any of these related activities and/ 
or your discussion with the sponsoring agen-
cies. Attach available documentation of the 
analysis. 

XVII. ADVERSE IMPACT 

Summarize the potential adverse impacts 
of the proposal as pointed out in the above 
analysis. 

XVIII. ALTERNATIVES 

Discuss the feasibility of alternatives to 
the project and their environmental impacts. 
These alternatives should include (a) alter-
native locations, (b) alternative designs, (c) 
alternative projects having similar benefits, 
and (d) no project. If alternatives have been 
fully discussed above in any of Items VI 
through X, simply reference that discussion. 

XIX. MITIGATION MEASURES 

Describe any measures which will be taken 
or required by FmHA or its successor agency 
under Public Law 103–354 to avoid or miti-
gate the identified adverse impacts. Analyze 
the environmental impacts and potential ef-
fectiveness of the mitigation measures. Such 
measures shall be included as special re-
quirements or provisions to the offer of fi-
nancial assistance or other appropriate ap-
proval document, if this action does not in-
volve financial assistance. 

XX. CONSISTENCY WITH FMHA OR ITS SUC-
CESSOR AGENCY UNDER PUBLIC LAW 103–354 
ENVIRONMENTAL POLICIES 

Discuss the project’s consistencies and in-
consistencies with the Agency’s environ-
mental policies and the State Office’s Nat-
ural Resource Management Guide. See 
§§ 1940.304 and 1940.305 for a discussion of 
these policies and exhibit B for a discussion 
of the guide. 

XXI. ENVIRONMENTAL DETERMINATIONS 

The following recommendations shall be 
completed: 

a. Based on an examination and review of 
the foregoing information and such supple-
mental information attached hereto, I rec-
ommend that the approving official deter-
mine that this project will have (#) a signifi-
cant effect on the quality of the human envi-
ronment and an Environmental Impact 
Statement must be prepared; will not have 
(#) a significant effect on the quality of the 
human environment. 
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*See § 1940.316 of this subpart for listing of 
officials responsible for preparing assess-
ment. 

b. I recommend that the approving official 
make the following compliance determina-
tions for the below-listed environmental re-
quirements. 

Not in 
compli-

ance 

In com-
pliance 

............... ............... Clean Air Act. 

............... ............... Federal Water Pollu-
tion Control Act. 

............... ............... Safe Drinking Water 
Act—Section 1424(e). 

............... ............... Endangered Species 
Act. 

............... ............... Coastal Barrier Re-
sources Act. 

............... ............... Coastal Zone Manage-
ment Act—Section 
307(c) (1) and (2). 

............... ............... Wild and Scenic Rivers 
Act. 

............... ............... National Historic Pres-
ervation Act. 

............... ............... Archeological and His-
toric Preservation 
Act. 

............... ............... Subpart B, Highly 
Erodible Land Con-
servation 

............... ............... Subpart C, Wetland 
Conservation, of the 
Food Security Act. 

............... ............... Executive Order 11988, 
Floodplain Manage-
ment. 

............... ............... Executive Order 11990, 
Protection of Wet-
lands. 

............... ............... Farmland Protection 
Policy Act. 

............... ............... Departmental Regula-
tion 9500–3, Land Use 
Policy. 

............... ............... State Office Natural 
Resource Manage-
ment Guide. 

c. I have reviewed and considered the types 
and degrees of adverse environmental im-
pacts identified by this assessment. I have 
also analyzed the proposal for its consist-
ency with FmHA or its successor agency 
under Public Law 103–354 environmental poli-
cies, particularly those related to important 
farmland protection, and have considered the 
potential benefits of the proposal. Based 
upon a consideration and balancing of these 
factors, I recommend from an environmental 
standpoint that the project 
lll be approved. 
lll not be approved because of the at-

tached reasons. 
Signature of preparer* lllllllllll

Date lllllllllllllllllllll

Title lllllllllllllllllllll

State Environmental Coordinator’s Review 
(When required by § 1940.316 of this subpart) 

I have reviewed this environmental assess-
ment and supporting documentation. Fol-
lowing are my positions regarding its ade-
quacy and the recommendations reached by 
the preparer. For any matter in which I do 
not concur, my reasons are attached as ex-
hibit ll. 

Do not 
concur Concur 

............... ............... Adequate Assessment. 

............... ............... Environmental Impact 
Determination. 

............... ............... Compliance Deter-
minations. 

............... ............... Project Recommenda-
tion. 

Signature of State Environmental Coordi-
nator lllllllllllllllllll

Date lllllllllllllllllllll

[49 FR 3727, Jan. 30, 1984, as amended at 53 
FR 36266, Sept. 19, 1988] 

EXHIBIT I TO SUBPART G OF PART 1940— 
FINDING OF NO SIGNIFICANT ENVI-
RONMENTAL IMPACT 

SUBJECT: Finding of No Significant Envi-
ronmental Impact and Necessary Envi-
ronmental Findings for (insert name, lo-
cation, and any identification number of 
project). 

TO: Project File. 
The attached environmental assessment 

has been completed for the subject proposal 
by the FmHA or its successor agency under 
Public Law 103–354 environmental reviewer. 
After reviewing the assessment and the sup-
porting materials attached to it, I find that 
the subject proposal will not significantly af-
fect the quality of the human environment. 
Therefore, the preparation of an environ-
mental impact statement is not necessary. 

I also find that the assessment properly 
documents the proposal’s status of compli-
ance with the environmental laws and re-
quirements listed therein. 

Insert signature and title of approving offi-
cial as specified in § 1940.316 of this subpart. 
llll(Date). 

[49 FR 3727, Jan. 30, 1984, as amended at 53 
FR 36266, Sept. 19, 1988] 

EXHIBIT J TO SUBPART G OF PART 1940— 
LOCATIONS AND TELEPHONE NUM-
BERS OF FEDERAL EMERGENCY MAN-
AGEMENT ADMINISTRATION’S RE-
GIONAL OFFICES 

Fed-
eral 

region 
Location FTS No.* Commercial No. 

I ......... Boston, MA ............. 223–4741 (617) 223–4741 
II ........ New York, NY ......... 264–8980 (212) 264–8980 
III ....... Philadelphia, PA ..... 597–9416 (215) 597–9416 
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*Quoted from section 6 of the Act, Pub. L. 
97–348. 

Fed-
eral 

region 
Location FTS No.* Commercial No. 

IV ...... Atlanta, GA ............. 257–2400 (404) 881–2400 
V ....... Chicago, IL ............. 353–1500 (312) 353–1500 
VI ...... Dallas, TX ............... 749–9201 (817) 387–5811 
VII ..... Kansas City, MO .... 758–5912 (816) 374–5912 
VIII .... Denver, CO ............ 234–2553 (303) 234–2553 
IX ...... San Francisco, CA 556–8794 (415) 556–8794 
X ....... Seattle, WA ............ 396–0284 (206) 481–8800 

*This is the main number for the regional office. For flood-
plain information, ask for the Natural and Technological Haz-
ards Division. 

EXHIBIT K TO SUBPART G OF PART 1940— 
LOCATIONS AND TELEPHONE NUM-
BERS OF U.S. FISH AND WILDLIFE 
SERVICE’S WETLAND COORDINATORS 

The U.S. Fish and Wildlife Service (FWS) 
is presently preparing the National Wetlands 
Inventory. Each regional office of the FWS 
has named a staff member as a Wetland Co-
ordinator. These individuals can provide up-
dated information concerning existing State 
and local wetland surveys and Federal inven-
tories. Listed below are the FWS regional of-
fices and their areas of responsibility. 

Region I 

Portland, OR—FTS 429–6154; Commercial 
(503) 231–6154. 

Areas Covered: California, Hawaii, Idaho, Ne-
vada, Oregon, Washington, U.S. Pacific 
Trust, Territories and Possessions. 

Region II 

Albuquerque, NM—FTS 474–3152; Commercial 
(505) 766–2914. 

Areas Covered: Arizona, New Mexico, Okla-
homa, Texas. 

Region III 

Twin Cities, MN—FTS 725–3593; Commercial 
(612) 725–3593. 

Areas Covered: Illinois, Indiana, Michigan, 
Minnesota, Ohio, Wisconsin. 

Region IV 

Atlanta, GA—FTS 242–6343; Commercial (404) 
221–6343. 

Areas Covered: Alabama, Arkansas, Florida, 
Georgia, Kentucky, Louisiana, Mississippi, 
North Carolina, Panama Canal Zone, Puer-
to Rico, South Carolina, Tennessee, Virgin 
Islands. 

Region V 

Newton Corner, MA—FTS 829–9379; Commer-
cial (617) 965–5100, Ext. 379. 

Areas Covered: Connecticut, Delaware, Dis-
trict of Columbia, Maine, Maryland, Mas-
sachusetts, New Hampshire, New Jersey, 
New York, Pennsylvania, Rhode Island, 
Vermont, Virginia, West Virginia. 

Region VI 

Denver, CO—FTS 234–5586; Commercial (303) 
234–5586. 

Areas Covered: Colorado, Iowa, Kansas, Mis-
souri, Montana, Nebraska, North Dakota, 
South Dakota, Utah, Wyoming. 

Alaska Area Office 

Anchorage, AK—Commercial (907) 263–3403. 

National Office 

St. Petersburg, FL—FTS 826–3624; Commer-
cial (813) 893–3624. 

EXHIBIT L TO SUBPART G OF PART 1940— 
EXCEPTIONS TO RESTRICTIONS OF 
COASTAL BARRIER RESOURCES ACT 

Section 6 Exceptions* 

(a) Notwithstanding section 5, the appro-
priate Federal officer, after consultation 
with the Secretary, may make Federal ex-
penditures or financial assistance available 
within the Coastal Barrier Resources System 
for— 

(1) Any use or facility necessary for the ex-
ploration, extraction, or transportation of 
energy resources which can be carried out 
only on, in, or adjacent to coastal water 
areas because the use or facility requires ac-
cess to the coastal water body; 

(2) The maintenance of existing channel 
improvements and related structures, such 
as jetties, and including the disposal of 
dredge materials related to such improve-
ments; 

(3) The maintenance, replacement, recon-
struction, or repair, but not the expansion, 
of publicly owned or publicly operated roads, 
structures, or facilities that are essential 
links in a larger network or system; 

(4) Military activities essential to national 
security; 

(5) The construction, operation, mainte-
nance, and rehabilitation of Coast Guard fa-
cilities and access thereto; and 

(6) Any of the following actions or projects, 
but only if the making available of expendi-
tures or assistance therefor is consistent 
with the purposes of this Act: 

(A) Projects for the study, management, 
protection and enhancement of fish and wild-
life resources and habitats, including, but 
not limited to, acquisition of fish and wild-
life habitats and related lands, stabilization 
projects for fish and wildlife habitats, and 
recreational projects. 

(B) The establishment, operation, and 
maintenance of air and water navigation 
aids and devices, and for access thereto. 

(C) Projects under the Land and Water 
Conservation Fund Act of 1965 (16 U.S.C. 
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4601–4 through 11) and the Coastal Zone Man-
agement Act of 1972 (16 U.S.C. 1452 et seq.). 

(D) Scientific research, including but not 
limited to aeronautical, atmospheric, space, 
geologic, marine, fish and wildlife and other 
research, development and applications. 

(E) Assistance for emergency actions es-
sential to the saving of lives and the protec-
tion of property and the public health and 
safety, if such actions are performed pursu-
ant to sections 305 and 306 of the Disaster Re-
lief Act of 1974 (42 U.S.C. 5145 and 5146) and 
section 1362 of the National Flood Insurance 
Act of 1968 (42 U.S.C. 4103) and are limited to 
actions that are necessary to alleviate the 
emergency. 

(F) The maintenance, replacement, recon-
struction, or repair, but not the expansion, 
of publicly owned or publicly operated roads, 
structures, or facilities. 

(G) Nonstructural projects for shoreline 
stabilization that are designed to mimic, en-
hance, or restore natural stabilization sys-
tems. 

(b) For purposes of subsection (a)(2), a 
channel improvement or a related structure 
shall be treated as an existing improvement 
or an existing related structure only if all, or 
a portion, of the moneys for such improve-
ment or structure was appropriated before 
the date of the enactment of this Act. 

EXHIBIT M TO SUBPART G OF PART 
1940—IMPLEMENTATION PROCEDURES 
FOR THE CONSERVATION OF WET-
LANDS AND HIGHLY ERODIBLE LAND 
AFFECTING FARMER PROGRAM 
LOANS AND LOANS TO INDIAN TRIBES 
AND TRIBAL CORPORATIONS 

1. Background. This exhibit implements the 
requirements of Subtitle B, Highly Erodible 
Land Conservation, and Subtitle C, Wetland 
Conservation, of Title XII of the Food Secu-
rity Act of 1985, Pub. L. 99–198. The purposes 
of these Subtitles are to: Reduce soil loss due 
to wind and water erosion; protect the Na-
tion’s long term capability to produce food 
and fiber; reduce sedimentation; improve 
water quality; assist in preserving the Na-
tion’s wetlands; create better habitat for fish 
and wildlife through improved food and 
cover; and curb production of surplus com-
modities by removing certain incentives for 
persons to produce agricultural commodities 
on highly erodible land or converted wet-
land. 

2. Applicability. The provisions of this ex-
hibit apply to insured and guaranteed Farm-
er Program loans and loans to Indian Tribes 
and Tribal Corporations, subordinations, 
transfers and assumptions of such loans and 
leases and credit sales of inventory property. 
For the purpose of this exhibit, ‘‘Farmer 
Program loans’’ means Farm Operating 
Loans, Farm Ownership Loans, Emergency 

Loans, and Soil and Water Loans. As used in 
this exhibit, the word loan is meant to in-
clude guarantee as well. Applicant means an 
applicant for either an insured or guaranteed 
loan and borrower means a recipient of ei-
ther an insured or guaranteed loan. 

3. FmHA or its successor agency under Public 
Law 103–354 prohibited activities. Unless other-
wise exempted by the provisions of this ex-
hibit, the proceeds of any Farmer Program 
loan or loan to an Indian Tribe or Tribal Cor-
poration made or guaranteed by FmHA or its 
successor agency under Public Law 103–354 
will not be used either (a) for a purpose that 
will contribute to excessive erosion of highly 
erodible land, or (b) for a purpose that will 
contribute to conversion of wetlands to 
produce an agricultural commodity. (See 
§ 12.2(a)(1) of subpart A of part 12 of subtitle 
A of title 7, which is attachment 1 of this ex-
hibit and is available in any FmHA or its 
successor agency under Public Law 103–354 
office, for the definition of an agricultural 
commodity.) Consequently, any applicant 
proposing to use loan proceeds for an activ-
ity contributing to either such purpose, will 
not be eligible for the requested loan. Any 
borrower that uses loan proceeds in a man-
ner that contributes to either such purpose 
will be in default on the loan. 

a. U.S. Department of Agriculture (USDA) 
definitions. In implementing this exhibit, 
FmHA or its successor agency under Public 
Law 103–354 will use the USDA’s definitions 
of the terms found at § 12.2 of subpart A of 
part 12 of subtitle A of title 7 (attachment 1 
of this exhibit which is available in any 
FmHA or its successor agency under Public 
Law 103–354 office). 

b. Highly erodible land conservation. FmHA 
or its successor agency under Public Law 
103–354 will conclude that excessive erosion 
of highly erodible land results or would re-
sult whenever (1) a field on which highly 
erodible land is predominant, as determined 
by the Soil Conservation Service (SCS), is or 
would be used to produce an agricultural 
commodity without conformance to a con-
servation system approved either by SCS or 
the appropriate conservation district, as evi-
denced by a statement from SCS, and (2) 
such field is not exempt from the provisions 
of this exhibit. 

c. Wetland conservation. FmHA or its suc-
cessor agency under Public Law 103–354 will 
conclude that a conversion of wetlands to 
produce an agricultural commodity has oc-
curred or will occur whenever, as determined 
by SCS, (1) a wetland has or will be drained, 
dredged, filled, leveled, or otherwise manipu-
lated (including any activity that results in 
impairing or reducing the flow, circulation, 
or reach of water) that makes possible the 
production of an agricultural commodity 
without further application of the manipula-
tions described herein if (a) such production 
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would not have been possible but for such ac-
tion and (b) before such action such land was 
wetland and was neither highly erodible land 
nor highly erodible cropland; and (2) neither 
the affected wetland nor the activity affect-
ing the wetland is exempt from the provi-
sions of this exhibit. 

d. Use of loan proceeds. To use loan proceeds 
for a purpose that contributes to either the 
excessive erosion of highly erodible land or 
the conversion of wetlands to produce an ag-
ricultural commodity means that loan pro-
ceeds will or have been used in a way that 
contributes to either excessive erosion of 
highly erodible land or the conversion of 
wetlands to produce an agricultural com-
modity by paying the costs of any of the fol-
lowing: 

(1) The purchase of the affected land; 
(2) Necessary planning, feasibility, or de-

sign studies; 
(3) Obtaining any necessary permits; 
(4) The purchase, contract, lease or renting 

of any equipment or materials necessary to 
carry out the land modification or conver-
sion to include all associated operational 
costs such as fuel and equipment mainte-
nance costs; 

(5) Any labor costs; 
(6) The planting, cultivating, harvesting, 

or marketing of any agricultural commodity 
produced on nonexempt highly erodible land 
to include any associated operational or ma-
terial costs such as fuel, seed, fertilizer, and 
pesticide costs; 

(7) Within the crop year in which the wet-
land conversion was completed plus the next 
ten crop years thereafter, the planting, culti-
vating, harvesting, or marketing of any agri-
cultural commodity produced on the affected 
land to include any associated operational or 
materials costs such as fuel, seed, fertilizer 
and pesticide costs; or 

(8) For the same time period as in subpara-
graph 3d(7) above, any costs associated with 
using for on-farm purposes an agricultural 
commodity grown on the affected land. 

(9) Additionally, if loan proceeds will be or 
have been substituted to pay other costs at 
anytime during the life of the loan so that 
non-loan funds can be used to pay any of the 
above costs, it is deemed that loan proceeds 
will be or have been used for a purpose that 
contributes to the prohibited activities de-
scribed in this paragraph. 

4. Prohibited activities under other USDA fi-
nancial assistance programs. Unless otherwise 
exempted, a person becomes ineligible for a 
variety of USDA financial assistance pro-
grams if that person produces in any crop 
year an agricultural commodity on either a 
field on which highly erodible land is pre-
dominant or a converted wetland. This ineli-
gibility extends to any commodity produced 
during the crop year that the prohibited ac-
tion occurs. The programs for which the per-
son would be ineligible include price support 

payments, farm storage facility loans, dis-
aster payments, crop insurance, payments 
made for the storage of an agricultural com-
modity, and payments received under a Con-
servation Reserve Program Contract. Farm-
er Program applicants and borrowers and ap-
plicants for, and borrowers of, loans to In-
dian Tribes and Tribal Corporations, there-
fore, can be affected not only by the FmHA 
or its successor agency under Public Law 
103–354 prohibited activities but also by the 
broad USDA sweep of the Subtitles B and C 
restrictions. Should such an applicant rely 
or plan to rely on any of these other USDA 
financial assistance programs as a source of 
funds to repay its FmHA or its successor 
agency under Public Law 103–354 loan(s) and 
then fail to meet the other program(s)’ eligi-
bility criteria related to wetland or highly 
erodible land conservation, repayment abil-
ity to FmHA or its successor agency under 
Public Law 103–354 or the lender of and 
FmHA or its successor agency under Public 
Law 103–354 guaranteed loan may be jeopard-
ized. Consequently, those applicants who are 
applying for a loan and those borrowers who 
receive a loan after the effective date of Sub-
titles B and C, as designated in part 12 of 
subtitle A of title 7, and who include in their 
projected sources of repayment, potential 
funds from any USDA program subject to 
some form of Subtitle B or C restrictions 
will have to demonstrate as part of their ap-
plications, and for borrowers, as part of their 
farm plan of operation, their ability to meet 
the other program(s)’ eligibility criteria. 
Failure to meet the criteria will require the 
applicant or borrower either to document an 
alternative, equivalent source of revenues or, 
if possible, agree to undertake any steps nec-
essary to gain eligibility for the other pro-
gram(s). See paragraph 6 of this exhibit for a 
discussion of such steps. 

5. Applicant’s responsibilities. 
a. Required information. Every applicant for 

a Farmer Program loan or a loan to an In-
dian Tribe or Tribal Corporation will be re-
quired to provide the following information 
and, as applicable, certification as part of 
the application for financial assistance. An 
application will not be considered to be com-
plete until this information and certification 
are provided to FmHA or its successor agen-
cy under Public Law 103–354. Once an appli-
cant has provided FmHA or its successor 
agency under Public Law 103–354 with infor-
mation from SCS on the presence of any 
highly erodible land, wetland, or converted 
wetland this information need not be pro-
vided again for a subsequent loan unless 
there is either a change in the property upon 
which FmHA or its successor agency under 
Public Law 103–354 loan proceeds will be ap-
plied or a change in the previous informa-
tion, such as a change in the status of an ex-
emption. There is a continuing responsibility 
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on FmHA or its successor agency under Pub-
lic Law 103–354 borrowers using other USDA 
financial assistance programs for repayment 
purposes to provide the County Supervisor 
with an executed copy of any similar certifi-
cation required by the other USDA agency at 
the time of each required certification. 

(1) A statement from the SCS indicating 
whether or not the applicant’s farm property 
or properties contain either highly erodible 
land, wetland, or converted wetland and, if 
so, whether or not the applicant qualifies for 
a particular exemption to the provisions of 
this exhibit and as further detailed in para-
graph 11 below. The property or properties 
will be listed and described in accordance 
with the Agriculture Stabilization and Con-
servation Service’s (ASCS) farm records sys-
tem. SCS’s execution of Form SCS-CPA-26, 
‘‘Highly Erodible Land and Wetland Con-
servation Determination,’’ is necessary to 
meet this information requirement. 

(2) If either highly erodible land, wetland, 
or converted wetland is present, the appli-
cant’s properly executed original or carbon 
copy of Form AD–1026, ‘‘Highly Erodible 
Land and Wetland Conservation Certifi-
cation.’’ 

b. Required actions. If at any time during 
the application review process any of the in-
formation or basis for an applicant’s certifi-
cation changes, the applicant (or the lender 
in the case of a guaranteed loan) must imme-
diately notify FmHA or its successor agency 
under Public Law 103–354. If an applicant in-
tends to produce an agricultural commodity 
on a nonexempt field on which highly erod-
ible land is predominant, the applicant must 
develop a conservation system approved by 
SCS or the appropriate conservation district, 
demonstrate that it is or will be in compli-
ance with the system at the time the field is 
to be used, and provide SCS’s concurrence 
with this position. 

6. FmHA or its successor agency under Public 
Law 103–354’s application review. The FmHA 
or its successor agency under Public Law 
103–354 County Supervisor will review the in-
formation provided by the applicant from 
SCS regarding the presence of any highly 
erodible land, wetland, or converted wetland 
and any possible exemptions and take the ac-
tions warranted by the presence of one or 
more of the circumstances described below. 
In carrying out these actions, FmHA or its 
successor agency under Public Law 103–354 
will consider the technical decisions ren-
dered by the SCS and the ASCS, as assigned 
to these agencies by subparts A, B, and C of 
part 12 of subtitle A of title 7 and further ex-
plained in this exhibit, to be final and con-
trolling in the remaining FmHA or its suc-
cessor agency under Public Law 103–354 deci-
sionmaking process for this exhibit. It must 
also be understood that the definition of a 
wetland used by SCS in implementing this 
exhibit applies only to this exhibit and not 

to other wetland protection provisions of 
subpart G of part 1940. 

a. No highly erodible land, wetland, or con-
verted wetland present. The requested loan 
can be approved under the provisions of this 
exhibit and, except for documenting this re-
sult in accordance with paragraph 8 of this 
exhibit, no further action is required. 

b. Converted wetland present. The County 
Supervisor will consult with the applicant 
(and lender, in the case of a guaranteed loan) 
and the appropriate local office of the ASCS 
in order to determine if the converted wet-
land qualifies for the exemption specified in 
subparagraph c (1) of paragraph 11 of this ex-
hibit. If so, no further action is necessary 
with respect to the converted wetland except 
for documenting the result. If the converted 
wetland does not qualify for an exemption, 
the County Supervisor will complete one or 
both of the following steps as the identified 
circumstances dictate. 

(1) Step one. Review both the date that the 
wetland was converted and the proposed use 
of loan proceeds in order to determine if loan 
proceeds will be used for a prohibited activ-
ity as defined in subparagraph d of paragraph 
3 of this exhibit. If not, the County Super-
visor will so document this as specified in 
paragraph 8 of this exhibit; complete step 
two immediately below; and, if an insured 
loan will be approved, notify the applicant in 
writing, coincident with the transmittal of 
Form FmHA or its successor agency under 
Public Law 103–354 1940–1, ‘‘Request For Obli-
gation of Funds,’’ and by using Form Letter 
1940–G–1, ‘‘Notification of The Requirements 
of exhibit M of FmHA Instruction 1940–G,’’ 
that the loan approval instruments will con-
tain compliance requirements affecting the 
applicant’s converted wetland. If loan pro-
ceeds will be used for a prohibited activity, 
the applicant (and lender, in the case of a 
guaranteed loan) will be advised of the appli-
cant’s ineligibility for the FmHA or its suc-
cessor agency under Public Law 103–354 loan 
being requested. The applicant (and lender, 
in the case of a guaranteed loan) will be ad-
vised of any modifications to the application 
that could cure the ineligibility. Not grow-
ing an agricultural commodity on the con-
verted wetland would cure the ineligibility, 
but the substitution of non-FmHA or its suc-
cessor agency under Public Law 103–354 funds 
to grow an agricultural commodity on the 
converted wetland would not. 

(2) Step two. The County Supervisor will 
review the applicant’s sources of loan repay-
ment to determine if they include funds from 
a USDA financial assistance program(s) sub-
ject to wetland conservation restrictions. If 
so, the County Supervisor will implement 
the actions in subparagraph e of this para-
graph. 

c. Highly erodible land or wetland present. 
The County Supervisor will discuss with the 
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applicant (and lender, in the case of a guar-
anteed loan) and review the intended uses of 
the FmHA or its successor agency under 
Public Law 103–354 loan proceeds as evi-
denced in any relevant application mate-
rials. 

(1) Proceeds to be used for prohibited activity. 
If proceeds would be used for a prohibited ac-
tivity, the applicant (and lender, in the case 
of a guaranteed loan) will be advised of its 
ineligibility for the FmHA or its successor 
agency under Public Law 103–354 loan. The 
applicant (and lender, in the case of a guar-
anteed loan) will be informed of any modi-
fications to its application that could cure 
the ineligibility, including financially fea-
sible eligible loan purposes that could be 
helpful in implementing a conservation plan 
or installing a conservation system, should 
either be an appropriate cure. Substitution 
of non-FmHA or its successor agency under 
Public Law 103–354 monies to accomplish the 
prohibited activity would not cure the ineli-
gibility, but actual elimination of the activ-
ity from the applicant’s farm plan of oper-
ation would. 

(2) Proceeds not to be used for a prohibited ac-
tivity. If loan proceeds are not planned to be 
used for a prohibited activity, the County 
Supervisor will perform the following tasks: 

(a) Document the above determination in 
the applicant’s file as specified in paragraph 
8 of this exhibit. 

(b) If an insured loan will be approved and 
the requirements of subparagraph c (2)(c) of 
this paragraph do not apply, notify the appli-
cant in writing, coincident with the trans-
mittal of Form FmHA or its successor agen-
cy under Public Law 103–354 1940–1, ‘‘Request 
For Obligation of Funds,’’ and by using Form 
Letter 1940–G–1, ‘‘Notification of The Re-
quirements of Exhibit M of FmHA Instruc-
tion 1940–G,’’ that the loan approval instru-
ments will contain compliance requirements 
affecting the applicant’s highly erodible land 
and/or wetland. 

(c) Review the term of the proposed loan 
and take the following actions, as applicable. 

(i) Loan term exceeds January 1, 1990, but not 
January 1, 1995. If the term of the proposed 
loan expires within this period and the appli-
cant intends to produce an agricultural com-
modity on highly erodible land that is ex-
empt from the restrictions of this exhibit 
until either 1990 or two years after the SCS 
has completed a soil survey for the bor-
rower’s land, whichever is later, the County 
Supervisor will determine if it is financially 
feasible for the applicant, prior to loss of the 
exemption, to actively apply a conservation 
plan approved by SCS or the appropriate 
conservation district. See § 12.23 of subpart A 
of part 12 of subtitle A of title 7, which is at-
tachment 1 of this exhibit and is available in 
any FmHA or its successor agency under 
Public Law 103–354 office, for a definition of 
actively applying a conservation plan. Prior 

to loan approval, the applicant, the lender, 
(if a guaranteed loan is involved), FmHA or 
its successor agency under Public Law 103– 
354 and SCS will resolve any doubts as to 
what extent production would be able to con-
tinue under application of a conservation 
plan and as to the financial implications on 
loan repayment ability from both the poten-
tial costs of actively applying the conserva-
tion plan and the potential loss of revenues 
from any reduced acreage production base. 
The loan approval official will determine the 
financial implications of actively applying a 
conservation plan to the applicant’s highly 
erodible land by developing a projected farm 
plan of operation or other farm financial pro-
jections that reflect adequate repayment on 
the full scheduled installments for all debt 
obligations at the time the conservation 
plan is being actively applied. If in making 
this determination, loan repayment ability 
cannot be demonstrated, FmHA or its suc-
cessor agency under Public Law 103–354 will 
deny the loan application. If loan 
repayament ability can be demonstrated and 
an insured loan will be approved, the appli-
cant will be advised in writing, coincident 
with the transmittal of Form FmHA or its 
successor agency under Public Law 103–354 
1940–1, ‘‘Request For Obligation of Funds,’’ 
and using Form Letter 1940–G–1, ‘‘Notifica-
tion of The Requirements of Exhibit M of 
FmHA Instruction 1940–G,’’ that the loan ap-
proval instruments will contain compliance 
requirements affecting the applicant’s high-
ly erodible land. The applicant will also be 
advised that a statement from the SCS 
issued prior to either January 1, 1990, or two 
years after the SCS has completed a soil sur-
vey of the applicant’s land (whichever is 
later) and stating that the applicant is ac-
tively applying an approved conservation 
plan will be considered adequate demonstra-
tion of compliance on the highly erodible 
land affected by the 1990 deadline. 

(ii) Loan term exceeds January 1, 1995. If the 
term of the proposed loan would exceed this 
date and the borrower intends to produce an 
agricultural commodity on highly erodible 
land that is exempt from the restrictions of 
the exhibit up until that date (see subpara-
graph b (4) of paragraph 11 of this exhibit) 
the County Supervisor will determine if it is 
financially feasible for the applicant, after 
January 1, 1985, to produce an agricultural 
commodity on the highly erodible land in 
compliance with a conservation system ap-
proved by SCS or the appropriate conserva-
tion district. Prior to loan approval, the ap-
plicant, the lender (if a guaranteed loan is 
involved), FmHA or its successor agency 
under Public Law 103–354 and SCS will re-
solve any doubts as to what extent produc-
tion would be able to continue under a con-
servation system and as to the financial im-
plications on loan repayment ability from 
both the potential costs of the conservation 
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system and the potential loss of revenues 
from any reduced acreage production base. 
The loan approval official will determine the 
financial implications of compliance with a 
conservation system using the financial pro-
jection method(s) indicated in subparagraph 
c (2)(c)(i) of this paragraph. If loan repay-
ment ability cannot be demonstrated, the 
application will be denied. If loan repayment 
ability can be demonstrated and an insured 
loan will be approved, the applicant will be 
advised in writing, coincident with the 
transmittal of Form 1940–1, ‘‘Request for Ob-
ligation of Funds,’’ and using Form Letter 
1940–G–1, ‘‘Notification of The Requirements 
of Exhibit M of FmHA Instruction 1940–G,’’ 
that the loan approval instruments will con-
tain compliance requirements affecting the 
applicant’s highly erodible land. The appli-
cant will also be advised that a statement 
from SCS issued prior to January 1, 1995, and 
stating that the applicant is in compliance 
with an approved conservation system will 
be considered adequate demonstration of 
compliance. 

(d) Implement the actions in subparagraph 
e of this paragraph if the applicant plans to 
repay a portion of the loan with funds from 
a USDA financial assistance program subject 
to wetland or highly erodible land conserva-
tion restrictions. 

d. Highly erodible land present that was or is 
planted in alfalfa. If the applicant plans to 
cultivate highly erodible land for the pur-
pose of producing an agricultural commodity 
and that highly erodible land during each of 
the 1981 to 1985 crop years was planted in al-
falfa in a crop rotation determined by SCS to 
be adequate for the protection of highly 
erodible land, the applicant is exempt until 
June 1, 1988, from the requirement to fully 
implement an approved conservation system 
on the highly erodible land. The County Su-
pervisor, following procedures similar to 
those indicated in subparagraph c (2)(c)(i) of 
this paragraph, will determine if it is finan-
cially feasible for the applicant to apply a 
conservation system to the highly erodible 
land prior to the loss of the exemption on 
June 1, 1988. If loan repayment ability can-
not be demonstrated, the application will be 
denied. If loan repayment ability can be 
demonstrated and an insured loan will be ap-
proved, the applicant will be advised in writ-
ing that the loan approval instruments will 
contain compliance requirements affecting 
the applicant’s highly erodible land. The ap-
plicant will also be advised that a statement 
from SCS issued prior to June 1, 1988 and 
stating that the applicant is in compliance 
with an approved conservation system will 
be considered adequate demonstration of 
compliance with this requirement. 

e. Highly erodible land, wetland, or converted 
wetland present and applicant intends to use 
the USDA financial assistance program(s), in-
cluding crop insurance, to repay FmHA or its 

successor agency under Public Law 103–354 
loan. The County Supervisor will consult 
with the applicant (and lender, in the case of 
a guaranteed loan) and the other USDA 
agency(s) to determine if the applicant is eli-
gible for the latter’s financial assistance. If 
not eligible, the applicant will have to dem-
onstrate that an alternative source(s) of re-
payment will be available in order for fur-
ther processing of the application to proceed. 

7. Required provisions in loan approval docu-
ments. 

a. Insured loans. 
(1) Promissory Notes. For all loans to which 

this exhibit applies, all promissory notes 
must contain the provision indicated below: 
(Form FmHA or its successor agency under 
Public Law 103–354 1940–17, ‘‘Promissory 
Note,’’ has been revised so that the language 
will no longer be inserted as an addendum, 
but the following provision must be inserted 
as an addendum to Form FmHA or its suc-
cessor agency under Public Law 103–354 440– 
22, ‘‘Promissory Note (Association or Organi-
zation),’’ if the loan is being made to an In-
dian Tribe or a Tribal Corporation.) 

‘‘ADDENDUM FOR HIGHLY ERODIBLE LAND AND 
WETLAND CONSERVATION’’ 

Addendum to promissory note dated 
llllllll in the amount of 
$llllll at an annual interest rate of 
ll percent. This agreement supplements 
and attaches to the above note. 

Borrower recognizes that the loan de-
scribed in this note will be in default should 
any loan proceeds be used for a purpose that 
will contribute to excessive erosion of highly 
erodible land or to the conversion of wet-
lands to produce an agricultural commodity, 
as further explained in 7 CFR part 1940, sub-
part G, exhibit M. If (1) the term of the loan 
exceeds January 1, 1990, but not January 1, 
1995, and (2) Borrower intends to produce an 
agricultural commodity on highly erodible 
land that is exempt from the restrictions of 
exhibit M until either January 1, 1990 or two 
years after the U.S. Soil Conservation Serv-
ice (SCS) has completed a soil survey for the 
Borrower’s land, whichever is later, the Bor-
rower further agrees that, prior to the loss of 
the exemption from the highly erodible land 
conservation restrictions found in 7 CFR 
part 12, Borrower must demonstrate that 
Borrower is actively applying on that land 
which has been determined to be highly erod-
ible a conservation plan approved by the SCS 
or the appropriate conservation district in 
accordance with SCS’s requirements. Fur-
thermore, if the term of the loan exceeds 
January 1, 1995, Borrower further agrees that 
Borrower must demonstrate prior to Janu-
ary 1, 1995, that any production after that 
date of an agricultural commodity on highly 
erodible land will be done in compliance with 
a conservation system approved by SCS or 
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the appropriate conservation district in ac-
cordance with SCS’s requirements. 
llllllllllllllllllllllll

(Name of Borrower) 
llllllllllllllllllllllll

(Signature of Executive Official) 
llllllllllllllllllllllll

(Signature of Attesting Official) 
(2) Mortgages, deeds of trust and security 

agreements. State Directors will consult with 
the Office of General Counsel and ensure 
that for all loans to which this exhibit ap-
plies a covenant is included in all mortgages, 
deeds of trust, and security agreements 
which reads as indicated below. Form FmHA 
or its successor agency under Public Law 
103–354 440–15, ‘‘Security Agreement (Insured 
Loans to Individuals),’’ and Form FmHA or 
its successor agency under Public Law 103– 
354 440–4, ‘‘Security Agreement (Chattels and 
Crops),’’ have been revised accordingly. 
Equivalent forms required in State supple-
ments must be similarly revised. 

[FOR MORTGAGES OR DEEDS OF TRUST:] 

‘‘Borrower further agrees that the loan(s) 
secured by this instrument will be in default 
should any loan proceeds be used for a pur-
pose that will contribute to excessive erosion 
of highly erodible land or to the conversion 
of wetlands to produce an agricultural com-
modity, as further explained in 7 CFR part 
1940, subpart G, exhibit M.’’ 

[FOR SECURITY AGREEMENTS:] 

‘‘Default shall also exist if any loan pro-
ceeds are used for a purpose that will con-
tribute to excessive erosion of highly erod-
ible land or to the conversion of wetlands to 
produce an agricultural commodity, as fur-
ther explained in 7 CFR part 1940, subpart G, 
exhibit M.’’ 

b. Guaranteed loans. 
(1) Form FmHA or its successor agency under 

Public Law 103–354 449–14, ‘‘Conditional Com-
mitment for Guarantee,’’ and Form FmHA or its 
successor agency under Public Law 103–354 
1980–15, ‘‘Conditional Commitment for Contract 
of Guarantee (Line of Credit).’’ These forms 
must contain a condition that includes the 
following provisions: 

(a) Informs the lender that FmHA or its 
successor agency under Public Law 103–354’s 
commitment is conditioned upon loan pro-
ceeds not being used for a purpose that will 
contribute to excessive erosion of highly 
erodible land or to the conversion of wet-
lands to produce an agricultural commodity, 
as explained in this exhibit; 

(b) Informs the lender of the lender’s moni-
toring responsibilities under paragraph 10 of 
this exhibit; and; 

(c) Requires the lender, for all borrowers 
having highly erodible land, wetland, or con-
verted on their farm properties, to include 
provisions in its loan instruments similar to 

those contained in subparagraphs a (1) and 
(2) of this paragraph. 

(2) Lender’s loan and security instruments. 
These instruments must be modified as spec-
ified in subparagraph b(1)(c) of this para-
graph. 

8. Required FmHA or its successor agency 
under Public Law 103–354 documentation. The 
actions taken and determinations made by 
FmHA or its successor agency under Public 
Law 103–354 to comply with the provisions of 
this exhibit will be documented as part of 
the environmental review of the application. 
All actions subject to this exhibit will under-
go at a minimum the completion of Form 
FmHA or its successor agency under Public 
Law 103–354 1940–22, ‘‘Environmental Check-
list for Categorical Exclusions.’’ On the re-
verse of this form, the preparer will docu-
ment as applicable (a) whether or not highly 
erodible land, wetland, or converted wetland 
is present, (b) if any exemption(s) applies, (c) 
the status of the applicant’s eligibility for an 
FmHA or its successor agency under Public 
Law 103–354 loan under this exhibit, and (d) 
any steps the applicant must take prior to 
loan approval to retain or regain its eligi-
bility. If the application under review meets 
the definition of a Class I action as defined 
in § 1940.311 of this subpart, the above docu-
mentation will be included as an exhibit to 
Form FmHA or its successor agency under 
Public Law 103–354 1940–21, ‘‘Environmental 
Assessment for Class I Action.’’ If the appli-
cation meets the definition of a Class II ac-
tion as defined in § 1940.312 of this subpart, 
the required documentation will be included 
within the Class II assessment under the dis-
cussion of land use impacts. See paragraph 
IV.4. of exhibit H of this subpart. Once an ap-
plicant’s farm property has undergone an en-
vironmental review covering the provisions 
of this exhibit, the County Supervisor re-
viewing a subsequent loan request need not 
require the applicant to obtain further site 
information from SCS as long as there is no 
change in the farm property to be affected or 
any applicable exemptions. 

9. Borrowers’ responsibilities. In addition to 
complying with any loan requirements re-
sulting from FmHA or its successor agency 
under Public Law 103–354’s implementation 
of this exhibit, a borrower must within ten 
days of receipt inform, in writing, the lender 
of a guaranteed loan and the County Super-
visor for an insured loan of any ineligibility 
determinations received from other USDA 
agencies for violations of wetland or highly 
erodible land conservation restrictions. A 
borrower also has the responsibility to con-
sult with the lender or County Supervisor, as 
applicable, if at any time the borrower is un-
certain as to the borrower’s duties and re-
sponsibility under the loan provisions. 
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10. FmHA or its successor agency under Public 
Law 103–354 and lender monitoring. As an ele-
ment of insured loan servicing, to include de-
velopment of a farm plan of operation for an 
upcoming crop year, scheduled farm visits, 
or other contracts with borrowers, FmHA or 
its successor agency under Public Law 103– 
354 staff will review and analyze the bor-
rower’s compliance with the provisions of 
this exhibit and any related loan require-
ments. If at anytime FmHA or its successor 
agency under Public Law 103–354 becomes 
aware of the borrower’s violation of these 
provisions or related loan requirements, the 
borrower will be informed that the affected 
loan(s) is in default. In addition to directly 
monitoring borrowers, the County Super-
visor will receive and review the monitoring 
results of other USDA agencies having re-
strictions on wetland and highly erodible 
land conservation. Whenever these results 
indicate that a borrower may have violated 
the loan conditions, the County Supervisor 
will further analyze the matter and respond, 
as indicated in this paragraph, should a vio-
lation be determined. Lenders of FmHA or 
its successor agency under Public Law 103– 
354 guaranteed loans must also monitor com-
pliance as part of their servicing responsibil-
ities. 

11. Exemptions and determining their applica-
bility. Following is a list of exemptions from 
the provisions of this exhibit as well a de-
scription of how FmHA or its successor agen-
cy under Public Law 103–354 will apply the 
exemptions to a proposed loan or activity 
under a loan. This list is intended to provide 
guidance on implementing the exemptions 
contained in subparts A, B, and C of part 12 
of subtitle A of title 7 (attachment 1 of this 
exhibit which is available in any FmHA or 
its successor agency under Public Law 103– 
354 office) and does not modify or limit any 
of those exemptions. 

a. Exemption from wetland and highly erod-
ible land conservation. Any loan which was 
closed prior to December 23, 1985, or any loan 
for which either Form FmHA or its successor 
agency under Public Law 103–354 1940–1, ‘‘Re-
quest for Obligation of Funds,’’ Form FmHA 
or its successor agency under Public Law 
103–354 449–14, ‘‘Conditional Commitment for 
Guarantee,’’ or Form FmHA or its successor 
agency under Public Law 103–354 1980–15, 
‘‘Conditional Commitment for Contract of 
Guarantee (Line of Credit),’’ was executed 
prior to December 23, 1985, is exempt from 
the provisions of this exhibit. 

b. Exemptions from highly erodible land con-
servation. The following exemptions exist 
from the restrictions on highly erodible land 
conservation. Whenever the County Super-
visor is required to consult with another 
USDA agency in applying these exemptions, 
the County Supervisor’s review of a properly 
completed Form SCS-CPA-26 will be consid-
ered adequate consultation if the needed in-

formation is presented on the form and no 
questions are raised by the FmHA or its suc-
cessor agency under Public Law 103–354 re-
view. 

(1) Any land upon which an agricultural 
commodity was planted before December 23, 
1985, is exempt for that particular planting. 
The County Supervisor will consult with the 
appropriate local ASCS office in applying 
this exemption and the ASCS determination 
is controlling for purposes of this exhibit. 

(2) Any land planted with an agricultural 
commodity during a crop year beginning be-
fore December 23, 1985, is exempt for that 
particular planting. FmHA or its successor 
agency under Public Law 103–354 will consult 
with the ASCS State Executive Director and 
the latter’s position will be controlling in de-
termining the date that the crop year began. 

(3) Any land that during any one of the 
crop years of 1981 through 1985 was either (a) 
cultivated to produce an agricultural com-
modity, or (b) set aside, diverted or other-
wise not cropped under a program adminis-
tered by USDA to reduce production of an 
agricultural commodity, is exempt until the 
later of January 1, 1990, or the date that is 
two years after the date that the SCS has 
completed a soil survey of the land. To apply 
this exemption, the County Supervisor will 
consult with ASCS to determine from the 
latter’s records whether or not the land was 
cultivated or set aside during the required 
period. The ASCS determination will be con-
trolling. However, the date of completion for 
any SCS soil survey will be determined by 
SCS and used by the County Supervisor. 

(4) Beginning on January 1, 1990, or two 
years after SCS has completed a soil survey 
for the land, whichever is later, and extend-
ing to January 1, 1995, any land that quali-
fied for the exemption in subparagraph b (3) 
of this paragraph is further exempt if a per-
son is actively applying to it a conservation 
plan that is based on the local SCS technical 
guide and properly approved by the appro-
priate SCS conservation district or the SCS. 
To apply this exemption as well as the ex-
emptions specified in subparagraphs b (5), 
(6), (7), and (8) of this paragraph, the County 
Supervisor will consult with the appropriate 
local SCS office and the SCS position will be 
controlling. 

(5) Highly erodible land within a conserva-
tion district and under a conservation sys-
tem that has been approved by a conserva-
tion district after the district has deter-
mined that the conservation system is in 
conformity with technical standards set 
forth in the SCS technical guide for such dis-
trict is exempt. 

(6) Highly erodible land not within a con-
servation district but under a conservation 
system determined by SCS to be adequate 
for the production of a specific agricultural 
commodity or commodities on any highly 
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erodible land is exempt for the production of 
that commodity or commodities. 

(7) Highly erodible land that is planted in 
reliance on a SCS determination that such 
land was not highly erodible is exempt. The 
exemption is lost, however, for any agricul-
tural commodity planted after SCS deter-
mines that such land is highly erodible land. 

(8) Highly erodible land planted or to be 
planted in an agricultural commodity that 
was planted in alfalfa during each of the 1981 
and 1985 crop years in a crop rotation deter-
mined by SCS to be adequate for the protec-
tion of highly erodible land is exempt until 
June 1, 1988, from the requirement that the 
highly erodible land be planted in compli-
ance with an approved conservation system. 

c. Exemptions from wetland conservation. The 
following exemptions exist from the restric-
tions on wetland conservation. Whenever the 
County Supervisor is required to consult 
with another USDA agency in applying these 
exemptions, the County Supervisor’s review 
of a properly completed Form SCS-CPA-26 
will be considered adequate consultation if 
the needed information is presented on the 
form and no questions are raised by the 
FmHA or its successor agency under Public 
Law 103–354 review. 

(1) A converted wetland is exempt if the 
conversion of such wetland was completed or 
commenced before December 23, 1985. The 
County Supervisor will consult with ASCS 
whose determination as to when conversion 
of a wetland commenced will be final for 
FmHA or its successor agency under Public 
Law 103–354 purposes. Additionally, the 
County Supervisor will request evidence of 
ASCS’s consultation with the U.S. Fish and 
Wildlife Service on each commenced deter-
mination reached for an FmHA or its suc-
cessor agency under Public Law 103–354 ap-
plicant or borrower. SCS will determine if a 
wetland is a converted wetland using the cri-
teria contained in § 12.32 of subpart C of part 
12 of subtitle A of title 7 (attachment 1 of 
this exhibit which is available in any FmHA 
or its successor agency under Public Law 
103–354 office). Under these criteria, however, 
a converted wetland determined to be ex-
empt may not always remain exempt. The 
criteria include the provision that if crop 
production is abandoned on a converted wet-
land and the land again meets the wetland 
criteria, that land has reverted to a wetland 
and is no longer exempt. For purposes of 
FmHA or its successor agency under Public 
Law 103–354 inventory farm properties, crop 
production will be considered to have been 
abandoned on a converted wetland either at 
the earlier of the time the former owner so 
abandoned crop production or at the time 
FmHA or its successor agency under Public 
Law 103–354 caused crop production to be 
abandoned after the property came into 
FmHA or its successor agency under Public 
Law 103–354’s inventory. While in its inven-

tory FmHA or its successor agency under 
Public Law 103–354 will not lease the con-
verted wetland for the purpose of producing 
an agricultural commodity. Whether or not 
the wetland criteria are met on the aban-
doned land will be determined by SCS imme-
diately before FmHA or its successor agency 
under Public Law 103–354’s lease or sale of 
the property. 

(2) The following are not considered to be 
a wetland under the provisions of this ex-
hibit: (a) An artificial lake, pond, or wetland 
created by excavating or diking non-wetland 
to collect and retain water for purposes such 
as water for livestock, fish production, irri-
gation (including subsurface irrigation), a 
settling basin, colling, rice production, or 
flood control; (b) a wet area created by a 
water delivery system, irrigation, irrigation 
system, or application of water for irrigation 
and (c) lands in Alaska identified by SCS as 
having a predominance of permafrost soils. 
The County Supervisor will consult with 
SCS regarding the application of this exemp-
tion as well as the remaining exemptions in 
this paragraph and the SCS position will be 
controlling. 

(3) A wetland is exempt if the production of 
an agricultural commodity is possible (a) as 
a result of a natural condition, such as 
drought, and (b) without action by the pro-
ducer that destroys a natural wetland char-
acteristic. This exemption is lost whenever 
condition (a) or (b) no longer exists. 

(4) Production of an agricultural com-
modity on a converted wetland is exempt is 
SCS determines that the effect of such ac-
tion, individually and in connection with all 
other similar actions authorized in the area 
by USDA agencies, on the hydrological and 
biological aspect of wetland is minimal. 

12. Appeals. Any applicant or borrower that 
is directly and adversely affected by an ad-
ministrative decision made by FmHA or its 
successor agency under Public Law 103–354 
under this exhibit may appeal that decision 
under the provisions of subpart B of part 1900 
of this chapter (see especially § 1900.55). 

13. Working with other USDA agencies. 
a. Coordination. FmHA or its successor 

agency under Public Law 103–354 State Direc-
tors will consult with SCS State Conserva-
tionists and ASCS State Executive Directors 
to assess and coordinate loan processing 
workloads in order to minimize delays in re-
sponding to FmHA or its successor agency 
under Public Law 103–354 requests for site in-
formation or for the application of the ex-
emptions contained in paragraph 11 of this 
exhibit. State Directors will ensure that 
FmHA or its successor agency under Public 
Law 103–354 field staff understand and can 
use the ASCS farm records system and will 
request ASCS training as needed. Also, man-
agement systems for sharing the information 
discussed in subparagraph b of this para-
graph will be established. 
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b. Information exchange. FmHA or its suc-
cessor agency under Public Law 103–354 State 
Directors will develop with ASCS State Ex-
ecutive Directors a system for FmHA or its 
successor agency under Public Law 103–354 to 
routinely receive notification whenever a 
violation has occurred under ASCS’s wetland 
and highly erodible land conservation re-
strictions. FmHA or its successor agency 
under Public Law 103–354 State Directors 
will in turn provide to any interested USDA 
agency the following information: 

(1) Upon request, copies of site information 
or exemption decision made by SCS for 
FmHA or its successor agency under Public 
Law 103–354 application reviews; 

(2) Upon request, copies of exemption deci-
sions made by FmHA or its successor agency 
under Public Law 103–354; and 

(3) Notice of any violations of the provi-
sions of this exhibit identified by FmHA or 
its successor agency under Public Law 103– 
354 as a result of the monitoring activities 
identified in paragraph 10 of this exhibit. 

14. Relationship of the requirements of this ex-
hibit to the wetland protection requirements of 
exhibit C of this subpart. The provisions of 
this exhibit determine (a) whether or not an 
applicant for a Farmer Program insured or 
guaranteed loan or a loan to an Indian Tribe 
or Tribal Corporation is eligible to be consid-
ered for such a loan, and (b) whether or not 
a recipient of such a loan is properly using 
the loan proceeds with respect to the re-
quirements of this exhibit. On the other 
hand, the requirements in exhibit C of this 
subpart regarding wetland protection cover 
all FmHA or its successor agency under Pub-
lic Law 103–354 loan and grant programs and 
address not questions of eligibility but the 
potential environmental impacts of a pro-
posed action on a wetland and alternatives 
to the action. Consequently, those applica-
tions covered by this exhibit and which may 
be approved under this exhibit must also 
meet the requirements of exhibit C of this 
subpart. For example, an application covered 
by this exhibit (M) that proposed to convert 
a wetland into a tree farm would be exempt 
from this exhibit (M) because trees are not 
an agricultural commodity, i.e., there is no 
conversion in order to produce an agricul-
tural commodity. However, before FmHA or 
its successor agency under Public Law 103– 
354 could make the loan, the requirements of 
exhibit C of this subpart would have to be 
met to include an FmHA or its successor 
agency under Public Law 103–354 finding that 
no practicable alternative exists to the con-
version of the wetland. In summary, any pro-
posed wetland conversion that is not prohib-
ited by this exhibit (M) must next meet the 
requirements of exhibit C of this subpart be-
fore FmHA or its successor agency under 

Public Law 103–354 approval of the requested 
financial assistance could be provided. 

[53 FR 7333, Mar. 8, 1988, as amended at 53 FR 
14778, April 26, 1988] 

Subpart H [Reserved] 

Subpart I—Truth in Lending—Real 
Estate Settlement Procedures 

SOURCE: 48 FR 4, Jan. 3, 1983, unless other-
wise noted. 

§ 1940.401 Truth in lending. 
(a) General. This section provides in-

structions for compliance with the 
Truth in Lending Act, as implemented 
by Regulation Z of the Federal Reserve 
System, to assure that individual 
Rural Housing (RH) applicants are in-
formed of: 

(1) The cost and terms of credit, and 
(2) Their right to cancel certain cred-

it transactions resulting in a lien or 
mortgage on their home. 

(b) Scope. This section applies to all 
individuals who apply for loans, as-
sumptions, or credit sales (hereafter 
described as transactions) for house-
hold purposes. 

(1) Special rules for the right to can-
cel transactions not for purchase, ac-
quisition or initial construction of a 
home broaden the scope of this section 
to include individuals who have an 
ownership interest in, and reside in as 
a principal dwelling, property which 
will be security for a mortgage, even 
though they may not execute the 
promissory note or assumption agree-
ment. Such persons have the right to 
receive credit disclosures and the no-
tice of the right to cancel and may can-
cel the transaction. 

(2) This section does not apply to: 
(i) Applicants who are corporations, 

associations, cooperatives, public bod-
ies, partnerships, or other organiza-
tions; 

(ii) Individual applicants for multiple 
family housing transactions (rural 
rental or labor housing), unless for a 
two-family dwelling in which the appli-
cants will reside, and other business 
and commercial type loans; or 

(iii) Applicants involved in credit 
transactions primarily for agricultural 
purposes. 
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